
 
   

 

 
 

 
   

 
 

 

 
  

  
 
 

 

 

 
 

  
 

 
 

   

 
 

 
 
  

   
 

 

  
 

 
 

 
  

 

DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, SACRAMENTO DISTRICT 

1325 J STREET 
SACRAMENTO CA 95814-2922 

CESPK-RDI-N 29 APR 2026 

MEMORANDUM FOR RECORD  

SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination in 
accordance with the “Revised Definition of ‘Waters of the United States’”; (88 FR 3004 
(January 18, 2023) as amended by the “Revised Definition of ‘Waters of the United States’; 
Conforming” (8 September 2023) ,1 [SPK-2026-00210] 

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel.  AJDs 
are clearly designated appealable actions and will include a basis of JD with the document.2 

AJDs are case-specific and are typically made in response to a request.  AJDs are valid for 
a period of five years unless new information warrants revision of the determination before 
the expiration date or a District Engineer has identified, after public notice and comment, 
that specific geographic areas with rapidly changing environmental conditions merit 
re-verification on a more frequent basis.3 

On January 18, 2023, the Environmental Protection Agency (EPA) and the Department of 
the Army (“the agencies”) published the “Revised Definition of ‘Waters of the United 
States,’” 88 FR 3004 (January 18, 2023) (“2023 Rule”).  On September 8, 2023, the 
agencies published the “Revised Definition of ‘Waters of the United States’; Conforming”, 
which amended the 2023 Rule to conform to the 2023 Supreme Court decision in 
Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett”). 

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps AJD as 
defined in 33 CFR §331.2. For the purposes of this AJD, we have relied on Section 10 of 
the Rivers and Harbors Act of 1899 (RHA),4 the 2023 Rule as amended, as well as other 
applicable guidance, relevant case law, and longstanding practice in evaluating jurisdiction. 

1. SUMMARY OF CONCLUSIONS. 

a.  A list of each individual feature within the review area and the jurisdictional status of 
each one (i.e., identify whether each feature is/is not a water of the United States and/or a 
navigable water of the United States). 

1 While the Revised Definition of “Waters of the United States”; Conforming had no effect on some 
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all 
categories are included in this Memorandum for Record for efficiency. 
2 33 CFR 331.2. 
3 Regulatory Guidance Letter 05-02. 
4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 



 

 
  

 
 
   

 
    
 
   
 

 
 

 
  

 
 

  
 

  
 

 

 

 
 

 
  

 
 

 
     

  
 

  
 

   
  

 

CESPK-RDI-N 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2026-00210] 

(1) S-1 to S-59, non-jurisdictional, Section 404 and Section 10 

(2) C-1 to C29, non-jurisdictional, Section 404 and Section 10 

(3) D-1, non-jurisdictional, Section 404 and Section 10 

2.  REFERENCES. 

a.  “Revised Definition of ‘Waters of the United States,’” 88 FR 3004 (January 18, 2023) 
(“2023 Rule”)  

b.  “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 173 
(September 8, 2023))

 c. Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) 

d.  Aquatic Resources Delineation Report, Silver Springs West Data Center, 
Lyon County, Nevada, dated April 2026 

3.  REVIEW AREA.  The approximately 1,590-acre Review Area is located immediately 
west of the community of Silver Springs in unincorporated Lyon County, Nevada.  The 
Review Area is the “Study Area” shown on Figure 1.  Site and Vicinity Map, prepared by 
Integral.  State Route 439 bisects the Review Area.  The Review Area includes portions of 
Accessor Parcel Numbers (APNs) 015-131-11, 015-091-10, 015-011-10, 018-362-01, 
018-371-10, 018-371-08, 018-371-19, 018-371-22, 018-371-23, and 015-011-07 and is 
within the Stockton Flat Well, NV, U.S. Geological Survey (USGS) 7.5-minute topographic 
quadrangle (Appendix A, Figure 2). The approximate center point is at latitude 
39.4111665°, longitude -119.3036409°. 

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS, OR 
INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS CONNECTED. The 
Carson River is the nearest TNW and is located approximately 3.3 miles east of the study 
area.  The Carson River was designated as a Section 10 water on May 19, 2021. 

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE 
TERRITORIAL SEAS, OR INTERSTATE WATER.  The ephemeral resources within the 
Review Area flow to the Truckee River through overland flow.  There is no direct connection 
to the Truckee River due to the area being blocked by a highway. 
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CESPK-RDI-N 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2026-00210] 

6.  SECTION 10 JURISDICTIONAL WATERS5: Aquatic resources or other features within 
the review area determined to be jurisdictional in accordance with Section 10 of the Rivers 
and Harbors Act of 1899.6 N/A 

7.  SECTION 404 JURISDICTIONAL WATERS: Aquatic resources within the review area 
that were found to meet the definition of waters of the United States in accordance with the 
2023 Rule as amended, consistent with the Supreme Court’s decision in Sackett. 

a.  Traditional Navigable Waters (TNWs) (a)(1)(i): N/A. 

b. The Territorial Seas (a)(1)(ii): N/A.

 c. Interstate Waters (a)(1)(iii): N/A.

 d. Impoundments (a)(2): N/A. 

e. Tributaries (a)(3): N/A. 

f. Adjacent Wetlands (a)(4): N/A. 

g.  Additional Waters (a)(5): N/A. 

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES 

a.  Aquatic resources and other features within the review area identified in the 
2023 Rule as amended as not “waters of the United States” even where they otherwise 
meet the terms of paragraphs (a)(2) through (5).7  N/A. 

b.  Aquatic resources and features within the review area that were determined to be 
non-jurisdictional because they do not meet one or more categories of waters of the United 
States under the 2023 Rule as amended (e.g., tributaries that are non-relatively permanent 
waters; non-tidal wetlands that do not have a continuous surface connection to a 
jurisdictional water). 

5 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce or is presently incapable of such use 
because of changed conditions or the presence of obstructions. 
6 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States.  The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
7 88 FR 3004 (January 18, 2023) 
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CESPK-RDI-N 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2026-00210] 

A total of 26.97 acres (122,667 linear feet) of aquatic resources were mapped in the 
Review Area, including 26.61 acres (119,985 linear feet) of ephemeral streams, 0.34 acre 
(2,114 linear feet) of culverted ephemeral streams, and 0.03 acre (568 linear feet) of a ditch 
constructed in uplands. 

Fifty-nine (59) stream networks, S-1 to S-59, totaling 26.61 acres (119,985 linear feet) 
were delineated in the Review Area. S-1 to S-59  are non-relatively permanent tributaries. 
The streams were determined to be non-relativity permanent because the ephemeral 
streams do not carry a relatively permanent flow of water and do not have a direct 
continuous surface connection to an RPW or TNW. S-1 to S-59 were completely dry at the 
time of the field surveys conducted March 2-4, 2026. The nature of streams varied across 
the Review Area in accordance with the topographic position, watershed size, soil type, and 
surrounding roadway disturbance. The most common indicators of the ordinary high-water 
mark included breaks in slope, shifts in vegetation cover, and shifts in soil texture. Larger 
washes included compound channels with deposits of large rocks, drift deposits, gravel 
bars, and other indicators of high energy flows. Multiple smaller streams fanned out and 
disappeared upon reaching flatter topography (i.e., alluvial fans), sometimes reforming 
channels downslope (i.e., discontinuous streams). Therefore, S-1 to S-59, do not satisfy the 
relatively permanent flow standard for tributaries under paragraph (a)(3) of the 2023 Rule as 
amended and are not waters of the United States. 

Twenty-nine (29) reaches containing culverts channeling streams, C-1 to C29, totaling 
0.34 acres were identified in the Review Area, most of which are associated with 
State Route 439. Nineteen (19) of these culverts, including multiple large box culverts, are 
located near the intersection of State Route 439 and Interstate 50 in the southeast corner of 
the Study Area. Culverts in the Study Area ranged from 2 to 12 feet wide. These reaches 
were The streams were determined to be non-relativity permanent because the reaches do 
not carry a relatively permanent flow of water and do not have a direct continuous surface 
connection to an RPW or TNW. Therefore, S-1 to S-59, do not satisfy the relatively 
permanent flow standard for tributaries under paragraph (a)(3) of the 2023 Rule as 
amended and are not waters of the United States. 

A single ditch measuring approximately two feet wide was mapped at the western extent of 
the Review Area on private property. The ditch serves to drain water away from a storage 
yard and dirt road. The ditch appears to have been constructed in uplands over 20 years 
ago and does not carry a relatively permanent flow.  
9.  DATA SOURCES.  List of sources of data/information used in making determination. 

a.  USACE Antecedent Precipitation Tool, accessed by applicant on March 2, 2026. 

b.  Aquatic Resources Delineation Report, Silver Springs West Data Center, 
Lyon County Nevada, prepared for Kimberly Mountain Data LLC, prepared by 
Integral Consulting Inc, dated April 2026. 
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CESPK-RDI-N 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2026-00210] 

c. Natural Resources Conservation Service. 2 September 2025. Custom Soil Resource 
Report for Nevada County Area, California, SPK-2025-00351 Magenta Drain. Natural 
Resources Conservation Service, U.S. Dept. of Agriculture. Retrieved 22 October 2025, 
from https://websoilsurvey.sc.egov.usda.gov/App/HomePage.html.” 

10.  OTHER SUPPORTING INFORMATION.  N/A. The streams within Review Area, 
consisting S-1 to S-59, C-1 to C29, and D-1, are non-jurisdictional as they are non-relatively 
permanent waters and not tributaries to (a)(1) or (2) waters. As a result, there are no 
jurisdictional waters of the U.S. within the Review Area. 

11.  NOTE: The structure and format of this MFR were developed in coordination with the 
EPA and Department of the Army.  The MFR’s structure and format may be subject to 
future modification or may be rescinded as needed to implement additional guidance from 
the agencies; however, the approved jurisdictional determination described herein is a final 
agency action. 

Encl 
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