
 

           

 
   

  
  
    

 
  

 

   

    

  
 

 
 

   
 

   
  

   

    
 

   

 

  
 

 

DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, SACRAMENTO DISTRICT 

1325 J STREET 
SACRAMENTO CA 95814-2922 

CESPK-RDI-U 23 March 2026 

MEMORANDUM FOR RECORD 

SUBJECT: US Army Corps of Engineers (Corps) Pre-2015 Regulatory Regime Approved 
Jurisdictional Determination in Light of Sackett v. EPA, 143 S.  Ct. 1322 (2023) ,1 [SPK-2017-
00119] 

BACKGROUND.  An Approved Jurisdictional Determination (AJD) is a Corps document stating 
the presence or absence of waters of the United States on a parcel or a written statement and 
map identifying the limits of waters of the United States on a parcel.  AJDs are clearly 
designated appealable actions and will include a basis of JD with the document.2 AJDs are 
case-specific and are typically made in response to a request. AJDs are valid for a period of 
five years unless new information warrants revision of the determination before the expiration 
date or a District Engineer has identified, after public notice and comment, that specific 
geographic areas with rapidly changing environmental conditions merit re-verification on a more 
frequent basis.3 For the purposes of this AJD, we have relied on section 10 of the Rivers and 
Harbors Act of 1899 (RHA),4 the Clean Water Act (CWA) implementing regulations published by 
the Department of the Army in 1986 and amended in 1993 (references 2.a. and 2.b. 
respectively), the 2008 Rapanos-Carabell guidance (reference 2.c.), and other applicable 
guidance, relevant case law and longstanding practice, (collectively the pre-2015 regulatory 
regime), and the Sackett decision (reference 2.d.) in evaluating jurisdiction. 

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps AJD as 
defined in 33 CFR §331.2.  The features addressed in this AJD were evaluated consistent with 
the definition of “waters of the United States” found in the pre-2015 regulatory regime and 
consistent with the Supreme Court's decision in Sackett.  This AJD did not rely on the 2023 
“Revised Definition of ‘Waters of the United States,’” as amended on 8 September 2023  
(Amended 2023 Rule) because, as of the date of this decision, the Amended 2023 Rule is not 
applicable in Utah due to litigation. 

1. SUMMARY OF CONCLUSIONS.

a. Provide a list of each individual feature within the review area and the jurisdictional status
of each one (i.e., identify whether each feature is/is not a water of the United States and/or a 
navigable water of the United States). 

1 While the Supreme Court’s decision in Sackett had no effect on some categories of waters covered 
under the CWA, and no effect on any waters covered under RHA, all categories are included in this 
Memorandum for Record for efficiency. 
2 33 CFR 331.2. 
3 Regulatory Guidance Letter 05-02. 
4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 



 

  

 

 

  

  

  

  

  

    

 

   
     

         

  
   

 
  

  
  

  

   
 

  

CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2017-00119] 

(1)  Wetland A (1.3 acre (ac), non-jurisdictional under Section 404 of the Clean 
Water Act. 

(2)  Wetland B (7.39 ac), jurisdictional under Section 404 of the Clean 
Water Act. 

(3)  Wetland C (4.31 ac), jurisdictional under Section 404 of the Clean 
Water Act. 

(4)  Wetland D (0.97 ac), jurisdictional under Section 404 of the Clean Water Act. 

(5)  Wetland E (0.56 ac), jurisdictional under Section 404 of the Clean Water Act. 

(4)  Wetland F (0.28 ac), jurisdictional under Section 404 of the Clean Water Act. 

(5) Channel 1 (825 linear feet/0.04 ac), jurisdictional under Section 404 of the Clean 
Water Act. 

2. REFERENCES. 

a.  Final Rule for Regulatory Programs of the Corps of Engineers, 51 FR 41206 (November 
13, 1986). 

b.  Clean Water Act Regulatory Programs, 58 FR 45008 (August 25, 1993). 

c.  U.S. EPA & U.S.  Army Corps of Engineers, Clean Water Act Jurisdiction Following the 
U.S. Supreme Court’s Decision in Rapanos v.  United States & Carabell v.  United States 
(December 2, 2008) 

d. Sackett v. EPA, 598 U.S.  _, 143 S. Ct.  1322 (2023) 

3.  REVIEW AREA.  The approximately 29.3-acre review area is located just east of Beet Road 
and north of Grimes Pond, Latitude 40.06499°, Longitude -111.68093°, Salem, Utah County, 
Utah (AJD MFR Enclosure 1). In late 2016, the review area was involved in an unauthorized 
activity that filled/scrapped approximately 3.18 acres of wetland. The landowner proposed to 
voluntarily restore the 3.18 acres of the disturbed wetlands. The restoration plan was approved 
on December 20, 2019, and the restoration of the wetlands was completed in 2020, and the 
unauthorized activity was resolved. The area just east of the review area is currently being 
developed as a residential subdivision. 

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), INTERSTATE WATER, OR THE 
TERRITORIAL SEAS TO WHICH THE AQUATIC RESOURCE IS CONNECTED. The nearest 
TNW is Utah Lake located approximately 14-aerial-miles northwest. Utah Lake was determined 
to be a Navigable-in-Fact waterway by the Sacramento District in 2007 (SPK-2007-01601). 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2017-00119] 

5.  FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, INTERSTATE 
WATER, OR THE TERRITORIAL SEAS.  The subject aquatic resources directly abut the West 
Ditch along the western review area boundary along Beet Road.  West Ditch flows north 
approximately 0.32 mile and empties into a larger unnamed channel. This larger channel flows 
west and south for approximately 1.1-miles and connects with Beer Creek. Beer Creek flows 
generally northwest for 5.4-miles and connects with Benjamin Slough. From this point Benjamin 
slough flows generally north for 5.3-miles and empties into Utah Lake (TNW), Latitude 
40.137260°, Longitude -111.793529°. (AJD MFR Enclosure 3) 

6.  SECTION 10 JURISDICTIONAL WATERS5: Describe aquatic resources or other features 
within the review area determined to be jurisdictional in accordance with Section 10 of the 
Rivers and Harbors Act of 1899.  Include the size of each aquatic resource or other feature 
within the review area and how it was determined to be jurisdictional in accordance with Section 
10.6 N/A. 

7.  SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within the 
review area that were found to meet the definition of waters of the United States in accordance 
with the pre-2015 regulatory regime and consistent with the Supreme Court’s decision in 
Sackett.  List each aquatic resource separately, by name, consistent with the naming 
convention used in section 1, above. Include a rationale for each aquatic resource, supporting 
that the aquatic resource meets the relevant category of “waters of the United States” in the pre-
2015 regulatory regime.  The rationale should also include a written description of, or reference 
to a map in the administrative record that shows, the lateral limits of jurisdiction for each aquatic 
resource, including how that limit was determined, and incorporate relevant references used. 
Include the size of each aquatic resource in acres or linear feet and attach and reference related 
figures as needed. 

a. TNWs (a)(1): N/A. 

b. Interstate Waters (a)(2): N/A. 

c. Other Waters (a)(3): N/A. 

d. Impoundments (a)(4): N/A. 

e. Tributaries (a)(5): Channel 1 (825 linear feet/0.04 ac) is a second order (a)(5) tributary 
that bisects Wetland B and Wetland C. It flows from south to north and its ordinary high water 

5 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 
6 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States.  The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2017-00119] 

mark dissipates within Wetland C. Channel 1 is tributary through Wetland C to West Ditch, as 
surface flows continue from Channel 1 to West Ditch. This channel originates at Grimes Pond. 
Hydrology for Channel 1 is mainly fed by Grimes Pond and an unnamed pond to the east and is 
secondarily supplied by the spring source comingled with irrigation water south of 400 North. 
This channel also contributes hydrology to Wetland B and C. An unauthorized dirt road/sewer 
line constructed around 2022 has bisected this channel and Wetland C and does not have a 
flow conveyance feature, such as a culvert, which is a requirement of the “Nationwide Permits 
General Conditions 9. Management of Water Flows”. 

Offsite Relatively Permanent Waters 
 Grimes Pond, located south of the review area, is fed by a spring source located south of 

the pond, as seen on Enclosure 5. Grimes Pond supplies flows to Channel 1. 
 West Ditch, as named by the consultant, is located along the western boundary of, and just 

outside of, the review area. West Ditch, which conveys irrigation waters and also intercepts 
a natural spring-fed tributary located along the east side of Beet Road, is an (a)(5) tributary 
that has a continuous surface connection and contributes flows to an (a)(1) TNW, 
approximately 12.12 channel miles downstream, through two downstream tributaries. West 
Ditch flows from south to north and connects with a larger unnamed channel that flows west 
and south and connects with Beer Creek. Beer Creek connects with Benjamin Slough, a 
tributary of Utah Lake, the nearest (a)(1) TNW. West Ditch was determined to be a 
relatively permanent water (RPW) considering inundation could be observed on multiple 
aerial photographs taken throughout the seasons as far back as 1958, and site visits 
conducted on 5 February 2026 (prior to irrigation season starting) and 26 June 2025. Also, 
cross sections 1 through 3 and other information within the Salem Spring LC Hydrologic 
Evaluation and Analysis Reports demonstrate flows during the consultant’s June 2025 site 
visit. This ditch is managed by Salem Pond Irrigation Company and does convey irrigation 
flows to downstream users. The section of ditch adjacent to the review area was recently 
maintained and dredge spoils were placed within Wetlands C and D. Breaks and low areas 
along the berm allow flows between the West Ditch and Wetlands C and D (Photos #5, #8, 
and #9, Enclosure 7). West Ditch is considered a first order stream and originates on the 
properties to the south and is a combination of spring/wetland/irrigation flows from south of 
400 North, an unnamed pond and irrigation to the east, and groundwater. West Ditch has 
had the same basic flow pattern with Beer Creek since at least the early 1950’s as identified 
on the historic USGS Topography Maps and multiple subsequent aerial photos. 

 South Channel is a first order(a)(5) tributary that is located just south of the southern review 
area boundary of Wetlands E and F. This section of channel originates at an unnamed 
pond to the east of the review area and inundation could be observed within this channel on 
multiple aerial photographs. This channel appears on the 1972 aerial and conveys the 
unnamed pond flows downstream to West Ditch which follows the same flow path as 
detailed above 

 Beer Creek is an (a)(5) tributary that the West Ditch flows into approximately 1.42 miles from 
the review area. Beer Creek is a second order channel that originates at Salem Lake, 
approximately 1.5 channel miles southwest of this confluence. Beer Creek is a perennial 
relatively permanent water based on the blue lines representing perennial channels on 
USGS topography maps, inundation on multiple aerial photographs, and cross sections 4-6 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2017-00119] 

and other information within the Salem Spring LC Hydrologic Evaluation and Analysis 
Report. 
Benjamin Slough is an (a)(5) tributary with perennial flows. This relatively permanent water 
is a third order channel that Beer Creek flows into approximately 5.4 miles from the 
confluence with West Ditch. Benjamin Slough flows generally north and empties into Utah 
Lake (a)(1) TNW, approximately 5.3 miles from the confluence with Beer Creek. Benjamin 
Slough is perennial as identified on the USGS topography maps, inundation on multiple 
aerial photographs, and cross sections 7 through 9 and other information within the Salem 
Spring LC Hydrologic Evaluation and Analysis Reports. 

f.  The territorial seas (a)(6): N/A. 

g.  Adjacent wetlands (a)(7): Wetlands B (7.39 ac), C (4.31 ac), and D (0.97 ac) directly abut 
the West Ditch, an (a)(5) tributary that flows into Beer Creek and Benjamin Slough, also (a)(5) 
tributaries of an (a)(1) TNW, Utah Lake. The general configuration of these wetlands has been 
similar since the 1950’s, as evident on the multiple aerial photos analyzed from Google Earth, 
and Historic Aerials and Utah Geological Survey websites. 

Wetland B is a larger contiguous wetland that extends north offsite of the review area and 
directly abuts the West Ditch just north of the review area. Wetland B is also contiguous to 
Wetland C to the west which also directly abuts the West Ditch and Channel 1. 

Wetland C’s main hydrologic sources are surface water from Channel 1 and overflow from the 
West Ditch. Unauthorized dredge spoil piles from the West Ditch were placed in Wetland C. 
The berm created by the sidecast is not continuous, as a few sections allow West Ditch flows to 
enter/exit Wetland C as identified during the 5 February 2026 site visit (Photos #8 and #9, AJD 
Enclosure 7). 

Wetland D is located in the southwest corner of the review area and extends south and west 
offsite and directly abuts the West Ditch. Similar to Wetland C, unauthorized dredge spoils have 
been placed intermittently within this wetland along the eastern side of the ditch and do not 
prevent ditch flows from inundating Wetland D, due to undisturbed low points areas along the 
ditch (Photo #5, AJD Enclosure 7). 

Wetland E (0.56 ac) and F (0.28 ac) are contiguous to each other, extend offsite to the south, 
and directly abut the South Channel, a first order (a)(5) tributary that connects with Channel 1 
south of the review area. Channel 1 becomes a second order stream at this junction. These 
wetlands have had a similar configuration since the 1950’s. 

8.  NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES 

a. Describe aquatic resources and other features within the review area identified as 
“generally non-jurisdictional” in the preamble to the 1986 regulations (referred to as “preamble 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2017-00119] 

waters”).7 Include size of the aquatic resource or feature within the review area and describe 
how it was determined to be non-jurisdictional under the CWA as a preamble water. N/A. 

b. Describe aquatic resources and features within the review area identified as “generally 
not jurisdictional” in the Rapanos guidance. Include size of the aquatic resource or feature 
within the review area and describe how it was determined to be non-jurisdictional under the 
CWA based on the criteria listed in the guidance. N/A. 

c. Describe aquatic resources and features identified within the review area as waste 
treatment systems, including treatment ponds or lagoons designed to meet the requirements of 
CWA.  Include the size of the waste treatment system within the review area and describe how 
it was determined to be a waste treatment system.  N/A. 

d. Describe aquatic resources and features within the review area determined to be prior 
converted cropland in accordance with the 1993 regulations (reference 2.b.).  Include the size of 
the aquatic resource or feature within the review area and describe how it was determined to be 
prior converted cropland.  N/A. 

e. Describe aquatic resources (i.e.  lakes and ponds) within the review area, which do not 
have a nexus to interstate or foreign commerce, and prior to the January 2001 Supreme Court 
decision in “SWANCC,” would have been jurisdictional based solely on the “Migratory Bird 
Rule.” Include the size of the aquatic resource or feature, and how it was determined to be an 
“isolated water” in accordance with SWANCC. N/A.  

f.  Describe aquatic resources and features within the review area that were determined to 
be non-jurisdictional because they do not meet one or more categories of waters of the United 
States under the pre-2015 regulatory regime consistent with the Supreme Court’s decision in 
Sackett (e.g., tributaries that are non-relatively permanent waters; non-tidal wetlands that do not 
have a continuous surface connection to a jurisdictional water). 

Wetland A (1.3 ac) is a vegetated playa in the northwest corner of the site. This playa was 
restored as a result of the 2016 unauthorized activity that filled in a majority of this feature. The 
playa is separated from the nearest RPW by a small berm that is 2-3 feet higher than the playa 
bottom elevation. This berm appears to be natural since it is vegetated with non-ruderal 
vegetation that’s well established and prevents a hydrological connection between the playa 
and West Ditch, nearest RPW. This berm is distinctly different from the side-casting of 
excavated spoils from West Ditch observer to the south. Therefore, Wetland A is not an 328.3 
a(7) adjacent wetland and is not regulated. 

9. DATA SOURCES.  List sources of data/information used in making determination.  Include 
titles and dates of sources used and ensure that information referenced is available in the 
administrative record. 

7 51 FR 41217, November 13, 1986. 
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SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S.  Ct. 1322 (2023), [SPK-2017-00119] 

a. Site Visits- 26 June 2025 and February 5, 2026 

b.  Google Earth 7.3.3.7692. (2006 July, 2019 October, 2022 May, and 2025 September). 
Salem, Utah. Latitude 40.06485°, Longitude -111.68121°, eye alt 7,639 ft. Retrieved 12 March 
2026. 

c. www.historicaerials.com and https://geology.utah.gov/map-pub/data-databases/aerial-
imagery/. (1947, 1952 Sept, 1958, 1965 July, and 1972 July). Salem, Utah. Latitude 40.06485°, 
Longitude -111.68121°. Retrieved 12 March 2026. 

d. Historic Topo Map Explorer. (Published 1956, 1978, and 2002). Salem, Utah. Retrieved 
12 March 2026. 

e. LiDAR dated 2018 September - National Layer in the National Regulatory Viewer for the 
South Pacific Division. Retrieved 16 March 2026. 

f.  NHD Plus HR Map- National Layer in the National Regulatory Viewer for the South Pacific 
Division. Retrieved 16 March 2026. 

g.  Preliminary Wetland Assessment Report- Approximately 46.24-acre Project Area in 
Salem, Utah County, UT, Tax Parcels 30-007-0010 and 30-007-0011. Prepared by: 

. Dated 17 September 2013. 

h. Salem Springs LC- Hydrologic Analysis (Parcel No. 30-007-0036). Prepared by: 
. Dated: June 2025. 

i. Salem Springs LC- Hydrologic Evaluation (EPA v. Sackett & Salem Springs LC Property). 
Prepared by: . Dated: June 2025. 

j. Flowpath to TNW Map SPK-2017-00119. Generated by Army Corps of Engineers, 25 
February 2026. 

k.  Photopoint Locations Map and Photos SPK-2017-00119. Generated by Army Corps of 
Engineers,7 March 2026. 

l. Figure 3. Preliminary Wetlands Map- LHD Salem Property dated 17 September 2013. 
Prepared by  and Updated by Corps of Engineers. 

m. Water Rights Map SPK-2017-00119. Generated by Army Corps of Engineers, 25 
February 2026. 

10. OTHER SUPPORTING INFORMATION.  There appears to be a non-compliant road 
construction activity within wetlands subject to this AJD. This road appears to have filled 
approximately 0.18 acre of Wetland C and Channel 1.  There was no culvert observed in the 
road as would be required under any DA authorization, such as Nationwide Permit 14.  This 
has severed the lower portion of Wetland C and Channel 1 from the larger portion to the north of 
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the road crossing. Since a non-compliant or unauthorized activity cannot sever CWA 
jurisdiction, this lower portion of Wetland C and Channel 1 are still considered jurisdictional 
under Section 404 of the CWA. 

11.  NOTE: The structure and format of this MFR were developed in coordination with the EPA 
and Department of the Army. The MFR’s structure and format may be subject to future 
modification or may be rescinded as needed to implement additional guidance from the 
agencies; however, the approved jurisdictional determination described herein is a final agency 
action. 

Enclosures: 

Encls 
1. Vicinity Map 
2. Aquatic Resources Delineation Map 
3. Flowpath to TNW Map 
4. Google Earth Aerial Photos 
5. Historic Aerials 
6. LiDAR Maps 
7. Photopoint Location Map and Photos 

Date: 23 March 2026 

Date: 23 March 2026 
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