
  
   

 
 

  
 

                      
 
 

  
 

    
     

    
 

    
 

    
 

    

  
 

   
    

 
  

      
 

   
 

 
    

 
    

 
   

 
 

  
   

    
   

 
   
   
     

     

 

DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, SACRAMENTO DISTRICT 

1325 J STREET 
SACRAMENTO CA  95814-2922 

CESPK-RDI-U 28 Apr 2025 

MEMORANDUM FOR RECORD 

SUBJECT: US Army Corps of Engineers (Corps) Pre-2015 Regulatory Regime 
Approved Jurisdictional Determination in Light of Sackett v. EPA, 143 S. Ct. 1322 
(2023) ,1 [SPK-2022-00159]2 

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel. 
AJDs are clearly designated appealable actions and will include a basis of JD with the 
document.3 AJDs are case-specific and are typically made in response to a request. 
AJDs are valid for a period of five years unless new information warrants revision of the 
determination before the expiration date or a District Engineer has identified, after public 
notice and comment, that specific geographic areas with rapidly changing 
environmental conditions merit re-verification on a more frequent basis.4 For the 
purposes of this AJD, we have relied on section 10 of the Rivers and Harbors Act of 
1899 (RHA),5 the Clean Water Act (CWA) implementing regulations published by the 
Department of the Army in 1986 and amended in 1993 (references 2.a. and 2.b. 
respectively), the 2008 Rapanos-Carabell guidance (reference 2.c.), and other 
applicable guidance, relevant case law and longstanding practice, (collectively the pre-
2015 regulatory regime), and the Sackett decision (reference 2.d.) in evaluating 
jurisdiction. 

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps 
AJD as defined in 33 CFR §331.2. The features addressed in this AJD were evaluated 
consistent with the definition of “waters of the United States” found in the pre-2015 
regulatory regime and consistent with the Supreme Court's decision in Sackett. This 

1 While the Supreme Court’s decision in Sackett had no effect on some categories of waters covered 
under the CWA, and no effect on any waters covered under RHA, all categories are included in this 
Memorandum for Record for efficiency. 
2 When documenting aquatic resources within the review area that are jurisdictional under the Clean 
Water Act (CWA), use an additional MFR and group the aquatic resources on each MFR based on the 
TNW, interstate water, or territorial seas that they are connected to. Be sure to provide an identifier to 
indicate when there are multiple MFRs associated with a single AJD request (i.e., number them 1, 2, 3, 
etc.). 
3 33 CFR 331.2. 
4 Regulatory Guidance Letter 05-02. 
5 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 



 
 

 
     

 

 

  
   

     
 

  
 
      

      
   

 
    
 

  
 

 
 

   
 

 
     

 
  

  
     

 
    

 
   

  
 

 

  
 

   
  

    
 

 
   

  

CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

AJD did not rely on the 2023 “Revised Definition of ‘Waters of the United States,’” as 
amended on 8 September 2023 (Amended 2023 Rule) because, as of the date of this 
decision, the Amended 2023 Rule is not applicable in this state due to litigation. 

1.  SUMMARY OF CONCLUSIONS. 

a.  Provide a list of each individual feature within the review area and the 
jurisdictional status of each one (i.e., identify whether each feature is/is not a water of 
the United States and/or a navigable water of the United States). 

(1) Wetland 1, jurisdictional Section 404 

(2) Ditch 1, jurisdictional Section 404 

2.  REFERENCES. 

a. Final Rule for Regulatory Programs of the Corps of Engineers, 51 FR 41206 
(November 13, 1986). 

b. Clean Water Act Regulatory Programs, 58 FR 45008 (August 25, 1993). 

c. U.S. EPA & U.S. Army Corps of Engineers, Clean Water Act Jurisdiction 
Following the U.S. Supreme Court’s Decision in Rapanos v. United States & 
Carabell v. United States (December 2, 2008) (Rapanos Guidance). 

d. Sackett v. EPA, 598 U.S. 651, 143 S. Ct. 1322 (2023) 

e. January 31, 2025, Emails 1 thru 4, Cover Letter and attachments 1 thru 29 from 
Lawrence Kogan, Managing Principal of Kogan Law Group. 

f. March 12, 2025, Memorandum to the Field Between the U.S. Department of the 
Army, U.S. Army Corps of Engineers and the U.S. Environmental Protection 
Agency Concerning the Proper Implementation of “Continuous Surface 
Connection” Under the Definition of “Waters of the United States” Under the Clean 
Water Act. 

3.  REVIEW AREA. The approximately 2.94-acre review area is located at 7045 South 
Hwy 89, Willard, Box Elder County, Utah Latitude 41.38178°, Longitude -112.03779°, 
(AJD MFR Enclosure 1 and 2). This review area only includes the extent of Wetland 1, 
as delineated by the requestor, and Ditch 1.  It is a smaller portion of the overall 118-
acre Swain Property aquatic resource (AR) survey area.  The Corps reduced the review 
area in order to simply determine if jurisdiction was present at the site (e.g. a 
jurisdictional presence/absence determination as identified in 33 CFR 331.2), prior to 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

completing its determination of onsite AR boundary accuracy for the remainder of the 
site.  Should jurisdiction not be present onsite, the latter step would be moot. 

4.  NEAREST TRADITIONAL NAVIGABLE WATER (TNW), INTERSTATE WATER, OR 
THE TERRITORIAL SEAS TO WHICH THE AQUATIC RESOURCE IS CONNECTED. 
The Great Salt Lake (GSL). 

5.  FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, 
INTERSTATE WATER, OR THE TERRITORIAL SEAS. 

Ditch 1 is a relatively permanent water (RPW) that flows west along the northern 
property line which derives its flows from two natural water sources, the Pettingill Spring 
located on the adjacent north property and a spring source near the northeast corner of 
the Swain property (AJD MFR Enclosure 8). Ditch 1 was determined to be a perennially 
flowing (a)(5) RPW base on review of the historic aerial photo record showing water 
being consistently present in the ditch, the February 4, 2025 site visit where flowing 
water was observed in the ditch and the National Hydrography Dataset, which identifies 
it as a perennial feature. 

Ditch 1 originates from spring sources located near the northeast corner of the property 
and on the property adjacent to the north.  Water flows westward under the Union 
Pacific Railroad via a 37-foot culvert.  It then merges with another unnamed perennially 
flowing RPW ditch, where it turns north and flows for about 225 feet before turning west 
to flow under Interstate 15 (I-15) via an approximately 223-foot culverted crossing. It 
then daylights, merging with the perennially flowing Willard Bay Reservoir (WBR) toe 
ditch (hereinafter referred to as Ditch 1/WBR toe ditch) and turns south. The Ditch 
1/WBR toe ditch flows approximately 15,749 feet (2.98 miles) along the east and 
southeast boundaries of the WBR. At this point the flows enter an approximate 473-foot 
pipe/siphon that crosses under the Willard Canal. The Ditch 1/WBR toe ditch then 
daylights and continues southwest intercepting Cold Springs Creek (an RPW) and west 
for approximately 8,597 feet before crossing under another 42-foot culverted road 
crossing.  Flows continue west, intercepting Dix Creek and First Salt Creek (both 
RPWs) along the way, for approximately 8,563 feet before crossing under another 100-
foot culverted canal crossing where it enters the Harold Crane Waterfowl Management 
Area (WFMA), an (a)(4) water6. At this point the ordinary high water mark (OHWM) of 
the Ditch 1/WBR toe ditch dissipates, as it merges with the open water and palustrine 
emergent wetland complex in the WFMA.  Water continues to flow for about 12,900 
aerial feet (2.44 miles) through the WFMA before discharging into Willard Bay to the 
north and northwest.  Willard Bay then flows into Bear River Bay, which is an “arm” of 
the GSL since a large portion of Bear River Bay lies below 4200 feet MSL.  The State of 

6 Under the pre-2015 regulatory regime, (a)(4) waters are defined in 33 CFR §328.3(a)(4) as “all 
impoundments of waters otherwise defined as waters of the United States …” (58 FR 45008). 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

Utah owns the bed of the GSL below this elevation, which is the extent to which it is 
considered a navigable water per federal court decisions.  The GSL is the nearest TNW 
(AJD MFR Enclosure 4). 

Cold Springs Creek, Dix Creek, First Salt Creek and Second Salt Creek are (a)(5) 
RPWs based on review of the historic aerial photo record showing water being 
consistently present in those streams and the National Hydrography Dataset, which 
identified Dix and Cold Springs Creeks as perennial features. 

6.  SECTION 10 JURISDICTIONAL WATERS7: Describe aquatic resources or other 
features within the review area determined to be jurisdictional in accordance with 
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic 
resource or other feature within the review area and how it was determined to be 
jurisdictional in accordance with Section 10.8 N/A 

7.  SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within 
the review area that were found to meet the definition of waters of the United States in 
accordance with the pre-2015 regulatory regime and consistent with the Supreme 
Court’s decision in Sackett. List each aquatic resource separately, by name, consistent 
with the naming convention used in section 1, above. Include a rationale for each 
aquatic resource, supporting that the aquatic resource meets the relevant category of 
“waters of the United States” in the pre-2015 regulatory regime. The rationale should 
also include a written description of, or reference to a map in the administrative record 
that shows, the lateral limits of jurisdiction for each aquatic resource, including how that 
limit was determined, and incorporate relevant references used. Include the size of each 
aquatic resource in acres or linear feet and attach and reference related figures as 
needed. 

a.  TNWs (a)(1): N/A 

b.  Interstate Waters (a)(2): N/A 

c. Other Waters (a)(3): N/A 

d.  Impoundments (a)(4): N/A 

7 33 CFR 329.9(a) states in part: “A waterbody which was navigable in its natural or improved state, or 
which was susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its 
character as ’navigable in law’ even though it is not presently used for commerce, or is presently 
incapable of such use because of changed conditions or the presence of obstructions.” 
8 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

e.  Tributaries (a)(5): Ditch 1, approximately 1,502 linear feet within the Corps’ 
review area as identified on Enclosure 2.  Under the pre-2015 regulatory regime, 
relatively permanent, non-navigable tributaries of traditional navigable waters where the 
tributaries typically flow year-round or have continuous flow at least seasonally are 
jurisdictional.9 Tributaries include natural, man-altered, or man-made water bodies that 
carry flow directly or indirectly into a traditional navigable water.10 Ditch 1 is a first order 
tributary, originating from springs onsite and the adjacent parcel to the north. The 
relevant reach of Ditch 1 (identified in the yellow box on AJD MFR Enclosure 2) is from 
the spring source to the confluence with another downstream unnamed perennial ditch 
[an a)(5) RPW] located just west of the first culvert crossing under the UPRR railroad, 
along the western boundary of the property. Ditch 1 has a defined bed and bank and 
contains OHWM indicators such as destruction of terrestrial vegetation, a clear, natural 
line impressed on the bank and shelving (AJD MFR Enclosure 3), Ditch 1 is a RPW 
that carries year-round flow based on review of historic and current aerial photos (which 
consistently shows flows in Ditch 1), historic and current topographical maps, the 
February 4, 2025 site visit and the NHD. Per AJD MFR Enclosure 8, the landowner’s 
response email to the Corps states “there are two water sources that provide the water 
that [the Corps] observed flowing in the North ditch [i.e. Ditch 1]. The water originates 
from the Pettingill Spring that is just North of our property and a source close to our 
North East property corner that flows into a ditch that runs North into the Westerly 
flowing ditch [Ditch 1] you observed”. Aerial imagery during different months (spring and 
later summer) over many years consistently shows flow within Ditch 1. Additionally, 
during the site visit conducted on February 4, 2025, the Corps observed flows in the 
ditch. Lastly, Ditch 1 is depicted on USGS topo maps since 1955 (the earliest historical 
24K Quad available) as a solid blue line and the National Hydrography Dataset (NHD) 
identifies Ditch 1 as perennial. Based on this information, the Corps has determined 
flows in Ditch 1 are perennial (year-round). Lastly, obligate wetland vegetation (i.e. 
cattails [Typha latifolia]), which requires long term saturation/inundation, is seen growing 
along the banks of Ditch 1 (AJD MFR Enclosure 8).Ditch 1 is a tributary to the GSL, 
flowing directly or indirectly through other waters to a TNW. The requestor did not 
provide any information regarding the type/duration of flows for Ditch 1 in their aquatic 
resource delineation (AR) report, nor did they acknowledge the presence of this ditch on 
the AR map.  This required the Corps to identify Ditch 1 and completed the assessment 
of flow duration for purposes of finalizing this AJD. 

g. The territorial seas (a)(6): N/A 

g.  Adjacent wetlands (a)(7): Wetland 1, approximately 2.74 acres (within the Corps’ 
revised review area as identified on AJD MFR Enclosure 2).  During the Corps’ 

9 Rapanos Guidance at page 6. 
10 Id. at footnote 24. 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

February 4, 2025, site visit, Wetland 1 was observed to directly abut (e.g. touch) the 
OHWM of Ditch 1 (AJD MFR Enclosure 3). When water levels are high, under normal 
conditions, Ditch 1 flows into Wetland 1 without any impediments, such as uplands, 
berms, dikes, or similar features, and thus is indistinguishable from the RPW and has a 
continuous surface connection with Ditch 1.11 

8.  NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES 

a.  Describe aquatic resources and other features within the review area identified as 
“generally non-jurisdictional” in the preamble to the 1986 regulations (referred to as 
“preamble waters”).12 Include size of the aquatic resource or feature within the review 
area and describe how it was determined to be non-jurisdictional under the CWA as a 
preamble water. N/A 

b.  Describe aquatic resources and features within the review area identified as 
“generally not jurisdictional” in the Rapanos guidance. Include size of the aquatic 
resource or feature within the review area and describe how it was determined to be 
non-jurisdictional under the CWA based on the criteria listed in the guidance. N/A 

c. Describe aquatic resources and features identified within the review area as 
waste treatment systems, including treatment ponds or lagoons designed to meet the 
requirements of CWA. Include the size of the waste treatment system within the review 
area and describe how it was determined to be a waste treatment system. N/A 

d.  Describe aquatic resources and features within the review area determined to be 
prior converted cropland in accordance with the 1993 regulations (reference 2.b.). 
Include the size of the aquatic resource or feature within the review area and describe 
how it was determined to be prior converted cropland. N/A 

e.  Describe aquatic resources (i.e. lakes and ponds) within the review area, which 
do not have a nexus to interstate or foreign commerce, and prior to the January 2001 
Supreme Court decision in “SWANCC,” would have been jurisdictional based solely on 
the “Migratory Bird Rule.” Include the size of the aquatic resource or feature, and how it 
was determined to be an “isolated water” in accordance with SWANCC. N/A 

f. Describe aquatic resources and features within the review area that were 
determined to be non-jurisdictional because they do not meet one or more categories of 
waters of the United States under the pre-2015 regulatory regime consistent with the 

11 Wetlands that directly abut a relatively permanent, non-navigable tributary (e.g., they are not separated 
by uplands, a berm, dike, or similar feature) have a continuous surface connection with such tributary and 
therefore are jurisdictional in accordance with the Rapanos Guidance and the Supreme Court’s decision 
in Sackett v. EPA, 598 U.S. 651 (2023). 
12 51 FR 41217, November 13, 1986. 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

Supreme Court’s decision in Sackett (e.g., tributaries that are non-relatively permanent 
waters; non-tidal wetlands that do not have a continuous surface connection to a 
jurisdictional water). N/A 

9. DATA SOURCES. List sources of data/information used in making determination. 
Include titles and dates of sources used and ensure that information referenced is 
available in the administrative record. 

a. USGS topography map 24K Willard Quad. 1955 and 1992. And 24k Plain City 
SW Quad. 1955 and 1972. USGS TopoView. https://ngmdb.usgs.gov/topoview/ 

b. 1953 June, 1965 November, 1993 August, 2023 October aerial photo, Willard 
Bay.  USGS EarthExplorer. https://earthexplorer.usgs.gov/ 

c. Google Earth 7.3.3.7692. (2023 June, 2022 June, 2020 September, 2011 
August, 2005 April, 2002 November, 2002 July, 1997 July, 1993 August) Willard, 
Utah. Latitude 41.38178°, Longitude -112.03779°. Retrieved February 4, 2025 

d. February 7, 2025, Lew Swain’s response to the Corps post site visit explaining 
the source of water of the ditch on north property boundary. 

e. February 4, 2025, USACE site visit and Mapped Photo Log (Site Visit Photos). 

10. OTHER SUPPORTING INFORMATION. This is a Presence/Absence AJD in 
accordance with 33 CFR 331.2.  There are other aquatic resources (ARs) on site with 
disputed boundaries. This AJD is not intended to identify the geographic limits of all 
jurisdictional ARs on the parcel. Rather it is simply to establish if Section 404 jurisdiction 
exists onsite, in order to determine if the remaining AR boundaries need to be further 
investigated. 

The Corps reviewed the materials submitted by Mr. Swain and his team.  The Corps 
does not concur with some of the information as follows: 

1. The AR delineation received March 11, 2022: 
a. Report does not identify the presence of Ditch 1 on the map or in the 

report, nor does it have any discussion of flow durations or flow paths 
offsite (AJD MFR Enclosure 9). SPK has determined Ditch 1, which serves 
as the northern boundary on the Swain Property, is a RPW. Wetland 1 
directly abuts (touched the ordinary high water mark of Ditch 1 in the 
northwest corner of the property (AJD MFR Enclosure 3). Ditch 1 is a 
relatively permanent tributary to the GSL per the flow path described 
above. 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

b. Report states the mapped National Wetland Inventory wetland area 
(Wetland 1) in the northwest portion of the property appears to be a 
collection basin from crop irrigation runoff. Flows within Ditch 1 are 
natural surface waters from onsite and adjacent springs (AJD MFR 
Enclosures 7 and 8). 

2. Materials submitted via email on January 31, 2025.  SPK disagrees with much of the 
information/claims in the Cover Letter/Memorandum of Law as follows: 

a. Memo claims Ditch 1 carries irrigation tail waters. (see AJD MFR 
Enclosure10, pages 6, 7, 8, 9 and 10). 

Corps response: Site visit and February 7, 2025, response from Mr. Swain 
indicate waters are natural surface waters collected from onsite and 
adjacent spring sources.  Ditch 1 was flowing during February 4, 2025, 
site visit, which is outside of the irrigation season.  Further, all available 
aerial photos show water in the ditch. Water is not delivered to Ditch 1 via 
an artificial irrigation system/ditch company, as is the case in many parts 
of arid Utah. Ditch 1 has been in place since at least 1953, as seen on the 
1953 USGS historic aerial, and was likely constructed through aquatic 
resources (i.e. wetlands and streams as opposed to dry land) at least in 
part to convey the natural surface waters originating from onsite and 
adjacent springs. 

Lastly, even though water is diverted from Ditch 1 to irrigate the upper 
fields, and excess irrigation waters may flow back into it, irrigation tail 
water, while exempt as a point source discharge from Section 402 
permitting (33 U.S.C. Sec. 1342(l)(1)), does not exclude the ditch from 
being a water of the U.S. (The fact that Congress included an exemption 
for certain discharges into irrigation ditches in its 1977 CWA Amendments 
indicates that at least some irrigation ditches are waters of the U.S., see 
33 U.S.C. Sec. 1344(f)(1)(C ), see also Headwaters v. Talent, 243 F.3d 
526, 37 (9th Cir. 2001) in which the irrigation canal in question connected 
to Bear Creek through “waste gates” were tributaries for purposes of the 
Clean Water Act.) 

b. Memo claims the Ditch 1/WBR toe ditch “terminates” at several distinct 
points. (see AJD MFR Enclosure 10, page 6) 

Corps response: Ditch 1/WBR toe ditch does not terminate. It flows thru 4 
culvert crossings of linear transportation facilities (railroad, I-15, one 
single-lane road crossing and under a 100-foot canal crossing) and one 
pipe (siphon under Willard Canal). Discharges into the culvert crossings 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

are still regulated. Water continues to flow through these features 
downstream, and ultimately to the GSL. 

c. Memo claims Ditch 1 is piped under railroad. (see AJD MFR Enclosure 10, 
page 6) 

Corps response: Ditch 1 is not piped under the railroad crossing.  It flows 
through a culvert under the railroad, but remains at its original grade and 
the railroad is elevated above it. 

d. Memo claims dich is piped under I-15. (see AJD MFR Enclosure 10, page 
6) 

Corps response: Ditch is not piped under I-15.  It is an approximately 223-
foot culvert crossing. I-15 is elevated above the native grade. 

e. Memo states the Ditch 1/WBR toe ditch is a man-made ditch. (see AJD 
MFR Enclosure 10, pages 6, 8 and 10) 

Corps response: SPK agrees with this statement, however, the WBR toe 
ditch was partially constructed in ARs adjacent to I-15 (for approx 0.5 mile) 
and further downstream when the canal turns due west towards Harold 
Crane WMA (for approx 1.7 miles) and further intercepts four RPWs, Cold 
Springs Creek, Dix Creek, First Salt Creek and Second Salt Creek, per the 
historic 1955 USGS Willard 24K Quad topo map and 1953 aerial photos 
referenced in AJD MFR in AJD MFR Enclosures 4, 5 and 6. Even if the 
WBR toe ditch were not a jurisdictional ditch (which it is because it is an 
RPW tributary to a TNW), tributaries can flow indirectly through non-
jurisdictional waters on their way to a TNW. The fact that Ditch 1 connects 
to a man-made ditch does not severe the tributary connection pursuant to 
guidance and case law. 

f. Memo claims the Ditch 1/WBR toe ditch are piped subsurface 
underground over 781 feet. (see AJD MFR Enclosure 10, page 7) 

Corps response: The approximately 473-foot manmade siphon is the only 
non-jurisdictional segment of the Ditch 1/WBR toe ditch. This is the only 
time the Ditch 1/WBR toe ditch is “piped subsurface”. In all other 
segments, the Ditch 1/WBR toe ditch is either an open channel or flowing 
through a jurisdictional culverted crossing. Regardless, water enters the 
pipe/siphon and continues flowing downstream, maintaining its physical 
hydrologic connection the entire way from the Swain Property to the GSL. 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

As such, Ditch 1 is a tributary, flowing directly or indirectly thru other 
waters to the GSL. 

g. Memo argues that onsite wetlands are “distinguishable” from TNW. (see 
AJD MFR Enclosure 10, page 7) 

Corps response: SPK does not claim Wetland 1 directly abuts (is 
“indistinguishable” from) a traditional navigable water.  However, that is 
not the standard.  Wetlands have to be indistinguishable from (e.g. 
touching or directly abutting the OHWM) an RPW that is tributary to a 
TNW or a TNW itself. As such, SPK asserts Wetland 1 directly abuts (is 
“indistinguishable” from) Ditch 1, which is a 328.3(a)(5) RPW tributary, 
flowing directly or indirectly to the GSL, the nearest TNW. 

h. The memo also asserts that the cumulative “781 feet of public offsite 
subsurface underground piping establish a “clear demarcation between 
‘waters’ and wetlands’” that render those wetlands easily “distinguishable 
from any possible ‘waters of the United States’…in its own right,” and 
consequently, as “separated,” non-adjacent, non-jurisdictional waters not 
subject to CWA 404 permitting under Sackett or the amended 2023 Corps 
regulations”. (see AJD MFR Enclosure 10 page 7) 

Corps response: Ditch 1/WBR Toe Ditch does not “terminate” along is 
flow path.  Because flows are continually contributed from upstream 
sources and along its length, were it to “terminate”, water would back up, 
pond and overflow its banks.  This does not occur. As such, Ditch 1/WBR 
Toe Ditch must have a continuous, unobstructed physical hydrologic flow 
path from the Swain Property to the GSL. Under the pre-2015 regulatory 
regime and Sackett, adjacent wetlands are jurisdictional when they have a 
continuous surface connection with traditional navigable waters, the 
territorial seas, interstate waters, relatively permanent jurisdictional 
impoundments, or relatively permanent tributaries. The Supreme Court in 
Sackett adopted the “continuous surface connection” requirement used in 
Rapanos v. United States & Carabell v. United States 126 S. Ct. 2208 
(2006) (Rapanos decision) and determined that adjacent wetlands must 
have a “continuous surface connection” with covered waters to qualify as 
“waters of the United States”. The Rapanos decision describes the 
“continuous surface connection” requirement with phrases like “physical-
connection requirement” and “physical-connection criterion”. See 
Rapanos, 547 U.S. at 751 n.13 (referring to the physical-connection 
requirement”).  Thus, when a wetland has a continuous physical 
connection to a covered water, the wetland is jurisdictional. In this case, 
Wetland 1 directly abuts (touches) the OHWM of Ditch 1 as shown in AJD 
MFR Enclosure 3. Further, there is nothing in current EPA/ASA Joint 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

Guidance governing Section 404 CWA jurisdiction that states that breaks 
in open channel (i.e. culverted or piped sections) of a RPW sever a 
continuous surface or physical connection to a downstream TNW. Ditch 1, 
a RPW located on the Swain Property, has a continuous, unobstructed 
hydrologic connection with the GSL via its merged flow path with the WBR 
Toe Ditch. Even though it flows through four culverts and a pipe, flows 
continue unabated downstream. 

i. Memo disputes that the South Ditch (referred to above as Ditch 1/WBR 
toe ditch) is navigable. (see AJD MFR Enclosure 10, pages 8-10) 

Corps response: SPK makes no assertion that the Ditch 1/WBR toe ditch 
(South Drain) is navigable, only that it is an (a)(5) RPW that is tributary, 
flowing directly or indirectly through other waters to the GSL. 

j. Memo makes several references to the surface water on the Swain 
property as “irrigation runoff” or “irrigation wetland runoff”. (see AJD MFR 
Enclosure 10, pages 6, 7, 8, 9 and 10) 

Corps response: Surface water on the property is natural surface water 
conveyed from springs located to the east of I-15.  The Ditch 1/WBR toe 
ditch also intercepts four other tributaries (Cold Springs Creek, Dix Creek, 
First Salt Creek and Second Salt Creek, all natural RPW streams) in the 
more westerly segments of the Ditch 1/WBR toe ditch prior to entering 
Harold Crane WMA (AJD MFR Enclosure 6 and 7). 

k. Memo claims the Ditch 1/WBR toe ditch does not possess the 
jurisdictional characteristics of a “relatively permanent, standing or 
continuously flowing water forming geographic[al]n features’ that are 
described in ordinary parlance as ‘streams, oceans, rivers, and lakes,’” 
which the Supreme Court, in both Sackett and Rapanos, emphasized 
Congress included within the definition of “waters of the United States.” 
(see AJD MFR Enclosure 10, pages 9-10) 

Corps response: It is not necessary to determine if Ditch 1/WBR is a water 
of the U.S. instead, the relevant analysis is whether or not this feature 
provides a tributary flow path to the Great Salt Lake. The mere fact that 
Ditch 1/WBR is a man-made feature does not eliminate it from the 
definition of a tributary. Ditch 1/WBR Toe Ditch is a relatively permanent, 
continuously flowing waterway, with a bed and bank and ordinary high 
water mark. Ditch 1/WBR Toe Ditch intercepts other natural streams (Cold 
Springs Creek, Dix Creek, First and Second Salt Creek, also RPWs) along 
its flow path which contribute to its perennial flows in addition to WBR 
seepage and groundwater. Further, evaluation of aerial photographs and 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

site observations at different times of the year, over several years, show 
perennially flowing water throughout its length. Ditch 1/WBR Toe Ditch 
may have been constructed partially in uplands but was also constructed 
in ARs adjacent to what is now I-15 and further downstream near where it 
intercepts First and Second Salt Creek (AJD MFR Enclosure 4 and 5). As 
such, Ditch 1/WBR Toe Ditch meets the definitions of an RPW tributary 
that flows directly or indirectly through other waters to the GSL. 

l. Memo states the Harold Crane WFMA (WFMA) is not a water of the U.S. 
(see AJD MFR Enclosure 10, pages 10-14) 

Corps response: It is not necessary to determine if the WFMA is a water of 
the U.S. instead, the relevant analysis is whether or not this feature 
provides a tributary flow path to the Great Salt Lake. The WFMA 
impounds Ditch 1/WBR toe ditch other ARs, that are tributary to the GSL. 
Further, the memo discusses the location at which WBR was constructed 
as “formerly a large mudflat covered by a shallow depth of fresh water 
during the fall and winter months only…[P]art of the reservoir area was 
intermittently covered by the waters of the Willard Bay.” This is validated 
by the 1955 topo map and 1953 aerial image.  The location description is 
a textbook definition of a playa, which is a jurisdictional AR, if it is tributary 
to a TNW. Based on analysis of historic aerial photos and USGS 
topographic maps, the former playa was tributary to the GSL.  The WFMA 
is located immediately adjacent to the WBR’s southwest boundary and 
was constructed in the same ARs as the WBR which are tributary to the 
GSL, therefore, the construction of the WFMA dikes would constitute an 
impoundment of a jurisdictional AR. The WFMA is located further west, 
and closer to, Bear River Bay, which is the northeast arm of the GSL.  The 
memo further states the WFMA was constructed on “1,800 acres of State 
sovereign land”.  Within the GSL, Utah sovereign lands are defined as 
those waters that were navigable at the time of statehood. 1953, 1964, 
1993 and 2023 aerial photos show the pre and post-construction footprint 
of the WFMA. 1993 and 2023 aerials show the WFMA completely 
surrounded by streams, wetlands and open water. SPK believes this is 
proof the WFMA was constructed in, and is an impoundment of, historic 
jurisdictional ARs that are tributary to the GSL. Furthermore, as stated 
above, the Ditch 1/WBR toe ditch, Cold Spring Creek, Dix Creek, First Salt 
Creek and Second Salt Creek, all of which are (a)(5) tributaries to the 
GSL, are also impounded by the WFMA. Although the WFMA impounds 
these flows and wetlands, it does discharge into Willard Bay and 
continues flows downstream to the GSL.  As such, the WFMA is also 
tributary to a TNW. Furthermore, WFMA need not be jurisdictional itself, it 
must only provide a flow path for the tributary connection to GSL, which it 
does. 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

As clarification, the WFMA or any other offsite ARs identified in MFR are 
not subject to this AJD but are noted simply to support the AJD for the 
ARs within the Swain property. 

m. Memo states “the Harold S. Crane WFMA impounds only freshwater 
derived from these multiple surface and groundwater sources, 
rendering the impoundment waters as physically separate from and as 
bearing characteristics different than the Great Salt Lake” and that “WFMA 
impoundments are not an “impoundment[] with a continuous surface 
connection to…[a] relatively permanent, standing or continuously flowing 
tributar[y] connected to traditional navigable waters, the territorial seas, or 
interstate waters, or to traditional navigable waters...” (see AJD MFR 
Enclosure 10, pages 10-14). 

Corps response: SPK disagrees with this assertion.  The memo itself 
argues that the WFMA does in fact act to impound surface waters.  If not 
impounded, these surface waters would freely flow to the GSL.  The 
January 31, 2025, Email Ex 10, pdf page 52 states “The [toe ditch] located 
beyond the reclaimable lands would be only deep enough to convey the 
drainage water into Great Salt Lake or, where possible, into bird refuges 
adjacent to the lake”. As such, the WFMA impoundments (a)(5) waters, 
being Ditch 1/WBR Toe Ditch, its RPW tributaries and historic wetlands 
and playas that existed in the pre-construction footprint of the WFMA.  In 
absence of the WFMA dikes, these ARs would freely flow to the GSL. 
Water is released from the WFMA into Willard Bay, which it tributary to 
Bear River Bay.  Bear River Bay is an “arm” of the GSL since Bear River 
Bay lies below 4200 feet MSL, the nearest TNW. As such, the WFMA is 
also an (a)(5) tributary to the GSL. The WFMA need not itself be 
jurisdictional, and since it is not in our review area, we do not reach that 
conclusion here.  The WFMA merely needs to provide a flow path for the 
tributary connection to GSL, which it does. 

n. Lastly the memo claims that the GSL is not a TNW (see AJD MFR 
Enclosure 10, pages 14-18). 

Corps response: The GSL was found to be navigable in federal court. 
USACE has considered the GSL to be a navigable-in-fact water for 
purposes of Section 404 of the Clean Water Act since the inception of said 
Act. Navigability of the GSL has been addressed in several court 
decisions. In Utah v. United States, 403 U.S. 9 (1971), the Supreme Court 
determined that GSL was navigable for purposes of determining whether 
the United States or the State of Utah owned the bed and banks of the 
GSL. The Supreme Court stated that if the GSL was navigable at the time 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

Utah achieved statehood in 1896, then ownership of the bed and banks 
would vest with the State. The Court found that the GSL was navigable at 
the time of statehood, based on the use of the lake to haul livestock and 
salt, and therefore denied the United States' claim of ownership. In 
reaching this decision, the Supreme Court stated that the GSL, an 
intrastate water body, was navigable for purposes of determining 
ownership even though it is not part of a navigable interstate or 
international commerce highway used to transport "water-borne freight." 
The Supreme Court held that the historic hauling of animals by ranchers 
constituted "use as a highway and that was the gist of the federal test." 
Navigability of the GSL under the Rivers and Harbors Act of 1899 
(RHA)(33 U.S.C §401 et seq.) was not at issue in Utah v. United States 
and was not addressed at all by the Supreme Court's decision. 

Although GSL is not a navigable water under the RHA, it is a "navigable-
in-fact water" for purposes of the Clean Water Act of 1972 (CWA) (33 
U.S.C. §1251, et seq.). 13 The CWA defines "navigable water" as "the 
waters of the United States, including the territorial seas". The CWA 
implementing regulations, under the pre-2015 regulatory regime 
implemented consistent with Sackett, which is currently operative in Utah, 
further define "waters of the United States" in 33 C.F.R. §328.3(a)(1)-(8) 
and 40 C.F.R. §230.3(s)(1)-(8). Specifically, 33 C.F.R. §328.3(a)(1) and 
40 C.F.R. §230.3(s)(1) encompass those waters that are commonly 
referred to as "traditional navigable waters." For purposes of the CWA, 
waters are considered "traditional navigable waters" and therefore 
jurisdictional under 33 C.F.R. §328.3(a)(1) and 40 C.F.R. §230.3(s)(1), if 
they meet one of the following criteria:14 

• Are subject to section 9 or 10 of the Rivers and Harbors Appropriations 
Act of 1899; 
• Have been determined by a Federal court to be navigable-in-fact under 
Federal law; 

13 Hardy Salt Co. v. Southern Pacific Transportation Co., 501 F.2d 1156, 1169 (10th Cir. 1974), cert. 
denied, 419 U.S. 1033, 42 L. Ed. 2d 308, 95 S. Ct. 515 (1974) (holding that the Great Salt Lake is not a 
navigable water of the United States within the meaning of Sections 9, 10 and 13 of the Rivers and 
Harbors Act of 1899.) Hardy Salt Co. only addressed navigability under the Rivers and Harbors Act of 
1899 and did not address navigability of the Great Salt Lake for any other purposes. As noted by the 
court in Leslie Salt Co. v. Froehlke, 578 F.2d 742, 754 (9th Cir 1978), “[i]t is clear from the legislative 
history of the [Federal Water Pollution Control Act of 1972] that for the purposes of that Act, Congress 
intended to expand the narrow definition of the term ‘navigable waters’, as used in the Rivers and Harbors 
Act.” 

14 Rapanos Guidance at page 5. 
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CESPK-RDI-U 
SUBJECT: Pre-2015 Regulatory Regime Approved Jurisdictional Determination in Light 
of Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2022-00159] 

• Are waters currently being used for commercial navigation, including 
commercial waterborne recreation (for example, boat rentals, guided 
fishing trips, or water ski tournaments); 
• Have historically been used for commercial navigation, including 
commercial waterborne recreation; or 
• Are susceptible to being used in the future for commercial navigation, 
including commercial waterborne recreation. 

The GSL meets the second criteria, above, having been found navigable-
in-fact under Federal law in Utah v. United States, 403 U.S. 9 (1971) as 
discussed above. Thus, the GSL is a "traditional navigable water" and is 
regulated by the Corps under Section 404 of the CWA. 

11. NOTE: The structure and format of this MFR were developed in coordination with 
the EPA and Department of the Army. The MFR’s structure and format may be subject 
to future modification or may be rescinded as needed to implement additional guidance 
from the agencies; however, the approved jurisdictional determination described herein 
is a final agency action. 

11 Encls 
Encl 1- Vicinity Map 
Encl 2- AR Delineation Map 
Encl 3- 04FEB25 Site Visit Photo 
(Wetland 1 abutting Ditch 1) 
Encl 4- Flow Path 
Encl 5- 1953 USGS Aerial Photo 
Encl 6- 1955 USGS Willard 24K Topo 
Quad Map 
Encl 7- 1998 Willard USGS 24K Topo 
Quad Map 
Encl 8- 07FEB25 Email-Post-Site Visit 
Swain Response 
Encl 9- Feb 2021 Aquatic Resource 
Delineation Report, Lew Swain Property 
Encl 10- 31JAN25 Kogan Cover 
Letter/Memo of Law 
Encl 11- February 4, 2025 Site Visit 
Photo Log 
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This report describes vegetative, edaphic, and hydrologic parameters pursuant to current federal 
wetlands regulations associated with a   11 -acre study area, referred to as the

 Property,     Willard, Utah). The focus of this report is the identification and 
delineation of waters of the U.S., including wetlands that are located within the  . 

The purpose of this aquatic resources study is to provide the U.S. Army Corps of Engineers with 
sufficient detailed information necessary for issuing an Approved Jurisdictional Determination 
(AJD) to the . If potential future activities might necessitate unavoidable 
impacts to regulated areas, an approved wetland jurisdictional determination will provide 
the landowner the necessary information to apply for a future Section 404 permit(s) where 
impacts to regulated areas cannot be reasonably or practicably avoided. 

The contracted with to conduct an 
environmental analysis involving the identification and delineation of waters of the U.S., 
including wetlands , which may be located within the study area. The following 

wetland delineation report, including the survey found herein, has been completed for 
submission to the U.S. Army Corps of Engineers for review and approval. The following 
paragraphs describe KE’s methods, findings, and conclusions. 

KE performed the wetland delineation in accordance with the 1987 "Corps of Engineers Wetland 
Delineation Manual" and in accordance with the Regional Supplement to the Corps of 
Engineers Wetland Delineation Manual:    (Version 2.0). The field visits were 
conducted on November 4-5 and November 30-December 1, 2021. Fifty-five (55) soil 
sample pits or borings were excavated, and vegetative, edaphic, and hydrologic data collected. 
Based upon the available data,  acres of wetlands were identified. 

This report contains KE’s findings and conclusions. KE is respectfully requesting that the 
findings presented in this report be reviewed, verified, and provided with an approved wetland 
jurisdictional determination, so that any future activities may avoid unnecessary impacts to 
regulated areas to the greatest extent practicable. 

 







                  
               
                   

      

  

As mentioned above,   conditions were normal at the time of 
KE’s field visit (Figure 4). The current sources of hydrology are from precipitation 
and   irrigation water. The    area in the northwest  
of the property  to be a collection basin from crop irrigation . 

 

The would like to prepare and proceed with development of the subject 
site, and the purpose of this aquatic resources study is to provide the landowner with an 
approved jurisdictional determination identifying the limits of federally protected waters 
of the U.S., including wetlands. 

KE collected field data at fifty-five (55) separate sampling sites on November 4, 5, 30 
and December 1, 2021. The  area of KE’s wetland delineation study totaled 
1  acres. Within this study site, the National Wetland Inventory    
acres ( 5 ,  sf) of Palustrine Emergent (PEM1C) wetlands. Using the data collected from 
the study area, KE determined that ten (10) of the sampling points met the criteria of a wetland. 
The delineation identified a total of  acres (1 ,9  sf) classified as wetland (see Wetland 
Delineation Map at end of report). 

KE performed the delineation employing the 1987 "Corps of Engineers Wetland 
Delineation Manual" and in accordance with the Regional Supplement to the Corps of 
Engineers Wetland Delineation Manual:   Region (Version 2.0). This report 
contains KE’s findings and conclusions. The aquatic resources study identified waters 
and/or wetlands pursuant to current Clean Water Act Section 404 methodology. KE is 
requesting that the findings presented in this report be verified, and an Aquatic Resources 
Verification and approved Jurisdictional Determination for the subject study area be provided 
by the Corps of Engineers as soon as practicable.       

              
      

Respectfully submitted, 
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TABLE 1: VEGETATIVE SPECIES FOUND AT SAMPLE POINTS ON 
PROPERTY, WILLARD, UTAH. 

Taxa Indicator Common Name 
Herb Stratum 
Agrostis stolonifera FACW Spreading Bent 
Bromus tectorums NI/UPL Cheatgrass 
Carex nebrascenis OBL Nebraska Sedge 
Carex pellita OBL Wooly Sedge 
Carex praegracilis FACW Clustered Field Sedge 
Chorispora tenella NI/UPL Crossflower 
Cirsium vulgare FACU Bull Thistle 
Conium maculatum FACW Poison Hemlock 
Cyrtorhyncha cymbalaria OBL Alkali Buttercup 
Descurainia sophia NI/UPL Herb Sophia 
Dispacus fullonum FAC Wild Teasel 
Elaeagnus angustifolia FAC Russian Olive 
Elymus elongatus NI/UPL Tall Wheatgrass 
Elymus repens FAC Creeping Wild Rye (Quackgrass) 
Juncus balticus FACW Baltic Rush 
Lactuca serriola FACU Prickly Lettuce 
Lepidium draba NI/UPL Whitetop Cress 
Lotus corniculatus FAC Bird's-foot Trefoil 
Malva neglecta NI/UPL Mallow 
Medicago sativa UPL Alfalfa 
Melilotus officinalis FACU Sweetclover 
Onopordum acanthium NI/UPL Scotch Thistle 
Persicaria lapathifolia FACW Curlytop Knotweed 
Phalaris arundinacea FACW Reed Canarygrass 
Phleum pratense FACU Timothy 
Poa bulbosa FACU Bulbous Bluegrass 
Poa pratensis FAC Kentucky Bluegrass 
Polygonum aviculare FAC Prostrate Knotweed 



  TABLE 1: VEGETATIVE SPECIES FOUND AT SAMPLE POINTS ON 
PROPERTY, WILLARD, UTAH (CONTINUED). 

Taxa Indicator Common Name 
Herb Stratum 
Rorippa palustris OBL Bog Yellowcress 
Schedonorus arundinaceus 
Schoenoplectus acutus 
Schoenoplectus pungens 
Sonchus arvensis 
Taraxacum officinale 
Trifolium repens 
Typha latifolia 
Veronica anagallis-aquatica 
Xanthium strumarium 

FACU 
OBL 
OBL 
FACU 
FACU 
FACU 
OBL 
OBL 
FAC 

Tall Fescue 
Bullrush 
Three-square Bullrush 
Perennial Sow Thistle 
Dandelion 
White Clover 
Broadleaf Cattail 
Water Speedwell 
Rough Cocklebur 

*NI = Not Indicated and thus upland. 
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