DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, SACRAMENTO DISTRICT
1325 J STREET
SACRAMENTO CA 95814-2922

CESPK-RDC-S 24 July 2024

MEMORANDUM FOR RECORD

SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination
in accordance with the “Revised Definition of ‘Waters of the United States’”;
(88 FR 3004 (January 18, 2023) as amended by the “Revised Definition of ‘Waters of

the United States’; Conforming” (8 September 2023) ,! [SPK-2024-00318].

1. BACKGROUND: An Approved Jurisdictional Determination (AJD) is a Corps
document stating the presence or absence of waters of the United States on a parcel or
a written statement and map identifying the limits of waters of the United States on a
parcel. AJDs are clearly designated appealable actions and will include a basis of JD
with the document.? AJDs are case-specific and are typically made in response to a
request. AJDs are valid for a period of five years unless new information warrants
revision of the determination before the expiration date or a District Engineer has
identified, after public notice and comment, that specific geographic areas with rapidly
changing environmental conditions merit re-verification on a more frequent basis.3

On January 18, 2023, the Environmental Protection Agency (EPA) and the
Department of the Army (“the agencies”) published the “Revised Definition of ‘Waters of
the United States,” 88 FR 3004 (January 18, 2023) (“2023 Rule”). On
September 8, 2023, the agencies published the “Revised Definition of ‘Waters of the
United States’; Conforming”, which amended the 2023 Rule to conform to the
2023 Supreme Court decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023)
(“Sackett”).

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a
Corps AJD as defined in 33 CFR 8331.2. For the purposes of this AJD, we have relied
on Section 10 of the Rivers and Harbors Act of 1899 (RHA),* the 2023 Rule as
amended, as well as other applicable guidance, relevant case law, and longstanding
practice in evaluating jurisdiction.

1 While the Revised Definition of “Waters of the United States”; Conforming had no effect on some
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all
categories are included in this Memorandum for Record for efficiency.

233 CFR 331.2.

3 Regulatory Guidance Letter 05-02.

4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10.
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Sackett v. EPA, 143 S. Ct. 1322 (2023), [SPK-2024-00318]
2. SUMMARY OF CONCLUSIONS:

a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a water of
the United States and/or a navigable water of the United States).

(1) Unnamed Stream (R3): non-jurisdictional under Section 404 of the CWA.

(2) Unnamed Stream (R5): non-jurisdictional under Section 404 of the CWA.

3. REFERENCES:

a. “Revised Definition of ‘Waters of the United States,”” 88 FR 3004
(January 18, 2023) (“2023 Rule”)

b. “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964
(September 8, 2023))

c. Sackettv. EPA, 598 U.S. _, 143 S. Ct. 1322 (2023)

4. REVIEW AREA: The approximately 1,112-acre review area, which encompasses a
1,052 acres proposed solar project (“Larrea Solar Project”) and 59 acres Gen-tie Route,
is located south of Highway 160. The northeastern section of the review area is
accessible from Tecopa Road. The review area centroid is locate il NG

south of the Town of Pahrump, Nye County, Nevada (AJD MFR
Enclosures 1 and 2). The Review Area is located within the Mojave Basin and
Range Level Il Ecoregion of North America. The average annual precipitation amount
received, as approximated from a WETS Station 10 miles from the site, is approximately
4.90 inches with 4.60 inches received as rainfall and 0.30 inches received as snow. The
vegetation community is predominantly composed of creosote bush (Larrea tridentata)
and white bursage (Ambrosia dumosa).

5. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS,
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS CONNECTED:
The nearest TNW’s are the Colorado River, 56.5 miles straight-line distance to the east,
and Owens Lake, 117 miles straight-line distance to the west of the review area,
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approximated using the Corps Navigable Waters layer in Google Earth. The aquatic
resources within the review area have no downstream connection.®

6. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE
TERRITORIAL SEAS, OR INTERSTATE WATER: From headwaters upstream of the
review area, the second order Unnamed Stream (R3) under review then flows through a
series of third and fourth order streams before the flowpath terminates in a dry lakebed
within the Nopah Range Wilderness Area. The second order, Unnamed Stream (R5),
appears to terminate distinct flowpath at or before the southwestern project area
boundary.

7. SECTION 10 JURISDICTIONAL WATERSS®: Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic
resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.7 N/A.

8. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States in
accordance with the 2023 Rule as amended, consistent with the Supreme Court’s
decision in Sackett. List each aquatic resource separately, by name, consistent with the
naming convention used in section 1, above. Include a rationale for each aquatic
resource, supporting that the aquatic resource meets the relevant category of “waters of
the United States” in the 2023 Rule as amended. The rationale should also include a
written description of, or reference to a map in the administrative record that shows, the
lateral limits of jurisdiction for each aquatic resource, including how that limit was
determined, and incorporate relevant references used. Include the size of each aquatic
resource in acres or linear feet and attach and reference related figures as needed.

a. Traditional Navigable Waters (TNWSs) (a)(1)(i): N/A.

5 This MFR should not be used to complete a new stand-alone TNW determination. A stand-alone TNW
determination for a water that is not subject to Section 9 or 10 of the Rivers and Harbors Act of 1899
(RHA) is completed independently of a request for an AJD. A stand-alone TNW determination is
conducted for a specific segment of river or stream or other type of waterbody, such as a lake, where
upstream or downstream limits or lake borders are established.

6 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such
use because of changed conditions or the presence of obstructions.

7 This MFR is not to be used to make a report of findings to support a determination that the water is a
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part
329.14 to make a determination that water is a navigable water of the United States subject to Section 10
of the RHA.
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b. The Territorial Seas (a)(1)(ii): N/A.

c. Interstate Waters (a)(1)(iii): N/A.
d. Impoundments (a)(2): N/A.
e. Tributaries (a)(3): N/A.

f. Adjacent Wetlands (a)(4): N/A.
g. Additional Waters (a)(5): N/A.
9. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES:

a. Describe aquatic resources and other features within the review area identified in
the 2023 Rule as amended as not “waters of the United States” even where they
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of excluded
aquatic resource or feature, the size of the aquatic resource or feature within the review
area and describe how it was determined to meet one of the exclusions listed in
33 CFR 328.3(b).2 N/A

b. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more categories of
waters of the United States under the 2023 Rule as amended (e.qg., tributaries that are
non-relatively permanent waters; non-tidal wetlands that do not have a continuous
surface connection to a jurisdictional water). The Unnamed Streams are features that
do not meet the relatively permanent standard as (a)(3) tributaries. The flow regime of
these features is characterized as ephemeral, due to their flow being derived from direct
precipitation and associated stormwater runoff. The Unnamed Stream (R3) feature
totals 1.682 acres (5,859.85 linear feet; average width 12.5 feet)) and the Unnamed
Stream (R5) feature totals 0.837-acre (12,153.47 linear feet; average width 3.0 feet).

10. DATA SOURCES: List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a. Desk evaluation was conducted through June and July 2024.

8 88 FR 3004 (January 18, 2023)
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b. Maps, plans, plots or plat submitted by or on behalf of the applicant- Aquatic
Resources Delineation Report Larrea Solar Project Clark County, Nevada |jjj

I Cated April 2024 (Updated June 2024; Encl. 1).

c. USACE National Regulatory Viewer 3DEP DEM LiDAR Layer- Accessed
July 16, 2024 (Encl. 3).

d. USACE ERDC Antecedent Precipitation Tool- Retrieved July 9, 2024 (Encl. 4).
e. USACE Google Earth Layers- Accessed July 12, 2024 (Encl. 5).

f. USGS National Map Viewer National Hydrography Dataset and Flow Path
Layers-Accessed July 3 and 12, 2024 (Encl. 6).

g. National Wetlands Inventory (Enc. 7)

e. Digital Globe Aerial Photographs, Archive Dated November 20, 2011, and
June 29, 2017 (Encl. 8).

11. OTHER SUPPORTING INFORMATION: Aquatic Resources Delineation Report
Larrea Solar Project Lark County, Nevada |l Cotcd
April 2024 (Updated June 2024; Encl. 1). Map identifying stream channels generated by
USACE in ArcGIS Pro (Encl. 2).

12. NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR’s structure and format may be subject
to future modification or may be rescinded as needed to implement additional guidance
from the agencies; however, the approved jurisdictional determination described herein
is a final agency action.

7 Encls

Enclosure 1 ARD

Enclosure 2 Streams Map

Enclosure 3 National Regulatory Viewer
Enclosure 4 Antecedent Precipitation Tool Reports
Enclosure 5 USACE Google Earth

Enclosure 6USGS National Map

Enclosure 7 National Wetlands Inventory
Enclosure 8 Digital Globe Imagery
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EXECUTIVE SUMMARY

At the request of
conducted an Aquatic Resources Delineation (ARD) within the Larrea Solar Project Development area
_ (ARD “Review Area”). The purpose of this ARD is to provide technical
information for the Corps to determine if the aquatic resources delineated within the Review Area are
potentially subject to: (1) US Army Corps of Engineers (Corps) and US Environmental Protection Agency
(US EPA) jurisdiction under Section 404 of the Clean Water Act (CWA) (33 U.S.C. 1344) based on
consistency with the August 29, 2023 WOTUS Rule, and (2) Corps jurisdiction under the Rivers and
Harbors Act of 1899 (RHA) (33 U.S.C. Sec. 401 et seq.).

Data collection, analysis, identification, and delineation of aquatic resources potentially subject to CWA
was conducted consistent with the August 29, 2023 WOTUS Rule and supporting Corps and US EPA
guidance document including the Corps’ 1987 Wetlands Delineation Manual (Corps Delineation
Manual), the Corps’ 2010 Regional Supplement to the Corps of Engineers Wetland Delineation Manual:
Arid West Region (Version 2.0) (Regional Supplement), and the OHWM Field Guide (Lichvar and
McColley 2008), and the National Ordinary High Water Mark Field Delineation Manual for Rivers and
Streams: Interim Version (Gabrielle, et al., 2022) and the 2021 User Manual for a Beta Streamflow
Duration Assessment Method for the Arid West of the United States. Version 1.0 (SDAM) (Mazor, R.D.,
et al. 2021).

Aguatic resources in the form of streams with an OHWM were found within the Review Area. No
wetlands were found within the Review Area. Appendix A, Figure 6a Overview Map, and Figure 6b
Mapbook show the aquatic resources identified and delineated which are potentially subject to Corps
and USEPA Section 404 CWA jurisdiction. Through onsite observation and SDAM analysis, the streams
with OHWMs are determined to have ephemeral flow. This report, originally published in April 2024,
has been updated to include the Corps’ official OHWM data sheets (Appendix E).

Based on a review of the August 29, 2023 WOTUS Rule, these streams/tributaries would not be subject
to Corps/USEPA CWA Section 404 jurisdiction because they only flow during, and briefly following,
precipitation events that generate stormwater runoff and therefore do not have a relatively
permanent, standing or continuous flow.

No RHA Section 10 navigable waters were found within the Review area that are designated on the
Corps’ list as presently used, or have been used in the past, or might be susceptible for use to transport
interstate or foreign commerce as Navigable Waters.
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1.0 INTRODUCTION

1.1 Background

At the request of_ (Applicant),

conducted an Aquatic Resources Delineation (ARD) within the Larrea Solar Project Development area
in (ARD “Review Area”). The purpose of this ARD is to provide technical
information for the Corps to determine if the aquatic resources delineated within the Review Area are
potentially subject to: (1) US Army Corps of Engineers (Corps) and US Environmental Protection Agency
(US EPA) jurisdiction under Section 404 of the Clean Water Act (CWA) (33 U.S.C. 1344) based on
consistency with the August 29, 2023 WOTUS Rule, and (2) Corps jurisdiction under the Rivers and
Harbors Act of 1899 (RHA) (33 U.S.C. Sec. 401 et seq.). This report, originally published in April 2024,
has been updated to include the Corps’ official OHWM data sheets (Appendix E).

1.2 Review Area Location

The center point of the approximately 1,112.20-acre Review Area (Larrea Solar Project layout =
1,052.60 acres; Gen-tie Route = 59.60 acres). The Review Area for the ARD is south of Highway 160

(Appendix A, Figures 1 - 3).

1.3 Directions to the Review Area

See Appendix B for driving directions.

1.4 Contact Information
Applicant Wetland Consultants

1.5 Environmental Setting

This section presents background environmental information on the Review Area from published
sources, which is augmented with observations made during the initial site reconnaissance.

1.5.1 Land Use

The Review Area consists of undeveloped lands (Appendix A, Figure 3).

1.5.2 Topography

_ The landscape consists of a long alluvial fan with
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1.0 Introduction

fan remnants and inset fans with slopes ranging from 0 to 15 percent (NRCS 2022). Elevation within the
area of study ranges from approximately 2,750 to 3,000 feet MSL".

1.5.3 Geology

The Review Area consists of a mosaic of fan remnants, alluvial flats, fan skirts, lakebeds (relict), and
lake terraces composed of alluvium derived from limestone and dolomite, mixed alluvium derived from
limestone and sandstone, lacustrine deposits, residuum from lacustrine deposits derived from
limestone, and mixed alluvium over lacustrine deposits (NRCS 2023).

1.5.4 Vegetation

The Review Area is located within the Mojave Basin and Range Level Il Ecoregion of North America
(https://www.epa.gov/eco-research/ecoregions-north-america). Sparse desert vegetation,
predominantly creosote bush (Larrea tridentata), white bursage (Ambrosia dumosa) dominate.
Associated species include fourwing saltbrush (Atriplex canescens), desert holly (Atriplex hymenelytra),
brittlebrush (Encelia farinosa), Mormon tea (Ephedra nevadensis), wolfberry (Lycium andersonii),
beavertail pricklypear (Opuntia basilaris), desert trumpet (Eriogonum inflatum), and wooly grass
(Dasyochloa pulchella).

1.5.5 Soils

Soil survey information for the Review Area was obtained from the National Resources Conservation
Service (NRCS) Web Soil Survey (NRCS 2022) (Appendix C). Four (4) different soil types (Commski-
Oldspan-Lastchance association; Pahrump-Wodavar-Vegastorm association; Corncreek-Badland-
Pahrump association; and Tanazza-Wechech-Wodavar association) are mapped by NRCS within the
Review Area as described in Appendix C, Table 1. The table summarizes the soil units and soil
associations, together with their physical and hydrologic characteristics that were identified as being
present based on a Natural Resources Conservation Service Custom Soil Resources Report prepared for
the Review Area.

1.5.6 Climate.

Based on WETS Station_ precipitation and temperature data for the period of record
(1971 - 2022), the average annual precipitation amount received approximately 10 miles from the site
is approximately 4.90 inches with 4.60 inches received as rainfall and 0.30 inch received as snow. The
average maximum and minimum precipitation range is between 0.79 and 0.06 inches. The wettest
months, in which average monthly rainfall exceeds 0.5 inches, are January, February, March, and
December (0.68, 0.79, 0.63, and 0.55 inches) with the lowest average amount occurring in June (0.06
inches). Record data also indicates that the annual average daily temperature is 62.6° F. Average high
and low temperatures range between 78.8° F and 46.4° F with the coldest months typically including
January, February, and December where temperatures are in the low to mid-40s and the hottest
months being July and August where temperatures are in the low 80s. The annual growing season with
a 50% probability of having days above 32° F is 219 days (March 29 to November 3), and, with a 70%
probability of having days above 32° F, is 235 days (March 21 to November 11) (Appendix D).

1 MSL = Mean Sea Level.
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1.5.7 Hydrology

Watersheds. Review of the US Geological Survey (USGS) National Hydrography Dataset (NHD)
Hydrologic Unit Code (HUC) data show that the Review Area lies within the 8-digit HUC (16060015)
“lvanpah-Pahrump Valleys” subbasin, and 12-digit HUC (160600150504) “Trout Canyon-Frontal
Pahrump Valley” and (160600150404) “Stump Spring-Calvada Springs” subwatersheds.

Direction of Surface Water Flow. Surface water which flows within the Review Area is the direct result
of precipitation and associated stormwater runoff. The remaining surface water flows within the
Review Area are directed southwest by a stream-tributary system continuing largely uninterrupted
across the Nevada-California border (Appendix F).

1.5.8 FEMA Flood Zone

FEMA Flood Insurance Rate Maps for “Clark County” 32003C2450E (Effective Date: 09/27/2002) and
32003C2800E (Effective Date: 09/27/2002) indicate the Review Area is not within FEMA zoning
associated with an annual chance flood hazard (Appendix A, Figure 4).

1.5.9 Agquatic Resources

National Wetlands Inventory. Appendix A, Figure 5a, U.S. Fish and Wildlife Service National Wetlands
Inventory Mapping, shows Palustrine, Scrub-Shrub, temporarily Flooded (PSSA); Palustrine,
Unconsolidated Bottom, semi-permanently flooded (PUBF); Riverine, Streambed, Intermittent,
seasonally flooded (R4SBC); and Riverine, Streambed, Intermittent, Intermittently Flooded

(R4SBJ) wetlands within the Review Area.

1.6 Disclaimer

on behalf of the Applicant, has made a good-faith effort herein to
thoroughly describe and document the presence of potential factors that the Corps may consider in
asserting jurisdiction pursuant to Section 404 of the Clean Water Act and Section 10 of the Rivers and
Harbors Act. Nevertheless, the Applicant reserves the right to challenge or seek revision to any areas
over which the Corps may assert such jurisdiction, should such jurisdiction be further clarified or
altered through formal guidance, assertions, or disclaimers of jurisdiction over other properties, court
decisions, or other relevant actions.
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2.0 DELINEATION METHODS

2.1 Overview

-investigation focused on the identification and delineation of aquatic resource areas which
potentially meet:

1. the definition of Waters of the US (33 CFR 328.3 (a)(1)-(5)) as wetlands or in the absence
of wetlands have an Ordinary High Water Mark (OHWM).

2. the definition of Navigable Waters (33 CFR 329.4) by having an OHWM or Mean High
Tide Line.

2.2  Preparation

In preparation for detailed field investigations, HBG identified existing landforms within the Review
Area that would likely contain aquatic resources which may potentially meet the definition of WOTUS
(wetlands and non-wetlands) and/or Navigable Waters by reviewing available on-line information
sources to include: Google Earth Pro and ESRI most current and historical aerial photography and
imagery; USGS National Hydrography Dataset watershed mapping; FEMA mapping; National Wetlands
Inventory mapping; a NRCS Custom Soil Resources Report; and most current and historical USGS
topographic mapping. Review Area specific LIDAR topographic mapping was also reviewed.

2.3  Field Investigations
HBG conducted field investigations on April 19 - 21, 2023 to:

1. Determine the presence or absence of hydrophytic vegetation, hydric soil, and wetland
hydrology indicators and document the indicators observed and their location.

2. Determine if the wetland field indicators observed may be “significantly disturbed” or
“naturally problematic.”

3. Determine within any drainage and depressional area found if a high water mark is
present and document the type of water mark indicators observed and location.

2.3.1 CWA Wetlands Definition and Delineation Methodology
Wetlands are defined at 33 CFR § 328.3 (c)(1) as:

The term wetlands means those areas that are inundated or saturated by surface or ground water at a
frequency and duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs, and similar areas.

The methodology described in the Corps’ Delineation Manual, Regional Supplement to the Corps of
Engineers Wetland Delineation Manual: Arid West Region (Version 2.0) (Regional Supplement), was
followed to determine the presence or absence of vegetation, soil, and hydrology indicators. If there
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2.0 Delineation Method

was uncertainty regarding application of the delineation methodology or interpretation of field data,
the Corps’ 1987 Delineation Manual was referred to.

Vegetation, soil, and hydrology observations were made at sampling locations determined to be
representative of landform areas where the soils may potentially flood, pond, and/or saturate.
Vegetation was sampled first. Soil, vegetation, and hydrology observations were recorded on Corps
data forms (Wetland Determination Data Form — Arid West Region; Version 2.0) (Appendix E). Sample
point locations were documented as polygonal and point features, respectfully using ESRI Apps (Field
Maps) in conjunction with a Trimble DA2 Global Positioning System (GPS) receiver with sub-meter
accuracy after geo-processing. The data collected was incorporated into the Project database using GIS
software.

2.3.2 CWA OTHER WATERS DEFINITION AND DELINEATION METHODOLOGY
Other types of CWA WOTUS aquatic resources that are not wetlands as defined at 33 CFR § 328.3 (a)
have the following limits of jurisdiction as:

(a) Territorial Seas. The limit of jurisdiction in the territorial seas is measured from the baseline
in a seaward direction a distance of three nautical miles. (See 33 CFR § 329.12)
(b) Tidal waters of the United States. The landward limits of jurisdiction in tidal waters:
(1) Extends to the high tide line, or
(2) When adjacent non-tidal waters of the United States are present, the jurisdiction
extends to the limits identified in paragraph (c) of this section.
(c) Non-tidal waters of the United States. The limits of jurisdiction in non-tidal waters:
(1) In the absence of adjacent wetlands, the jurisdiction extends to the ordinary high water
mark, or
(2) When adjacent wetlands are present, the jurisdiction extends beyond the ordinary high
water mark to the limit of the adjacent wetlands.

(3) When the water of the United States consists only of wetlands the jurisdiction extends
to the limit of the wetland.

The meaning of adjacent, high tide line, ordinary high water mark, and tidal waters as described above
are defined by 33 CFR § 328.3 (c) follows:

Adjacent means having a continuous surface connection. 33 CFR § 328.3 (c)(2)

High tide line means the line of intersection of the land with the water's surface at the maximum
height reached by a rising tide. The high tide line may be determined, in the absence of actual
data, by a line of oil or scum along shore objects, a more or less continuous deposit of fine shell
or debris on the foreshore or berm, other physical markings or characteristics, vegetation lines,
tidal gages, or other suitable means that delineate the general height reached by a rising tide.
The line encompasses spring high tides and other high tides that occur with periodic frequency
but does not include storm surges in which there is a departure from the normal or predicted
reach of the tide due to the piling up of water against a coast by strong winds such as those
accompanying a hurricane or other intense storm. 33 CFR§ 328.3 (c)(3)
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Ordinary high water mark means that line on the shore established by the fluctuations of water
and indicated by physical characteristics such as clear, natural line impressed on the bank,
shelving, changes in the character of soil, destruction of terrestrial vegetation, the presence of
litter and debris, or other appropriate means that consider the characteristics of the
surrounding areas. 33 CFR§ 328.3 (c)(4)

Tidal waters means those waters that rise and fall in a predictable and measurable rhythm or
cycle due to the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall
of the water surface can no longer be practically measured in a predictable rhythm due to
masking by hydrologic, wind, or other effects. 33 CFR§ 328.3 (c)(5)

Field observations of physical features such as those described above which are indicative of a WOTUS
Ordinary High Water (OHW) were recorded, if present, on the Corps’ Interim Draft Rapid Ordinary High
Water Mark (OHWM) Field Identification Data Sheet (ENG Form 6250, Dec 2022). The methodology
used to identify and define an OHWM, if present, was based on the OHWM Field Guide (Lichvar and
McColley 2008) and the National Ordinary High Water Mark Field Delineation Manual for Rivers and
Streams: Interim Version (Gabrielle, et al., 2022). Given the Review Area is an inland desert, no
observations were made to determine the presence/absence of indicators of an HTL. If present,
OHWM sample point locations were documented as point features, respectfully using ESRI Apps (Field
Maps) in conjunction with a Trimble DA2 Global Positioning System (GPS) receiver with sub-meter
accuracy after geo-processing. The data collected was incorporated into the Project database using GIS
software.

A determination of whether the annual flow regime observed is representative of a “Relatively
permanent, standing or continuously flowing body of water” (August 29, 2023 WOTUS definition) was
made within representative active streams following the methodology provided by the 2021 User
Manuel for a Beta Streamflow Duration Assessment Method for the Arid West of the United States.
Version 1.0 (SDAM) (Mazor, R.D., et al. 2021) (Appendix E).

2.3.3 RHA NAVIGABLE WATERS DEFINITION AND DELINEATION METHODOLOGY
Navigable Waters as defined at 33 CFR § 329.4 have the following limits of jurisdiction as:

Non-Tidal Waters

.... 1. The "ordinary high water mark" on non-tidal rivers is the line on the shore
established by the fluctuations of water and indicated by physical characteristics such as
a clear, natural line impressed on the bank; shelving; changes in the character of soil;
destruction of terrestrial vegetation; the presence of litter and debris; or other
appropriate means that consider the characteristics of the surrounding areas. 33 CFR §
329.11 (Geographic and Jurisdictional Limits of Rivers and Lakes)...

Corps wetland determination data forms were used to record field observations of physical features
indicative of ordinary high water marks (Wetland Determination Data Form — Arid West Region;
Version 2.0) (Appendix E).
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Navigable Water such as those described above which indicate the presence of a non-tidal Ordinary
High Water (OHW) were recorded, if present, on Corps’ Interim Draft Rapid Ordinary High Water Mark
(OHWM ) Field Identification Data Sheet (ENG Form 6250, Dec 2022). OHWM sample point locations
were documented as point features using ESRI Apps (Field Maps) in conjunction with a Trimble DA2
Global Positioning System (GPS) receiver with sub-meter accuracy after geo-processing. The data
collected was incorporated into the Project database using GIS software.

A determination of whether the annual flow regime under normally hydrology conditions is
representative of a “Relatively permanent, standing or continuously flowing body of water” (August 29,
2023 WOTUS definition) was made within each depressional area (ditches and streams) following the
methodology provided by the 2021 User Manual for a Beta Streamflow Duration Assessment Method
for the Arid West of the United States. Version 1.0 (SDAM) (Mazor, R.D., et al. 2021).

2.4  Rainfall Analysis

The Corps’ Antecedent Precipitation Tool (APT) was used to assess precipitation conditions within the
Review Area 90 days prior to field investigations. The rainfall analysis followed the latest Corps
guidance. The purpose of the antecedent precipitation analysis was to aid in: (1) determining if the
climatic/hydrologic conditions observed on the site are typical for the time of year in which field
investigations were conducted (e.g., rainy season versus dry season); and (2) establishing whether
observations made of surface and near-surface hydrology indicators or the lack thereof are the result
of naturally problematic hydrology conditions (e.g., drought year, extreme precipitation/stormwater
runoff event) preceding the field investigations. The APT assesses the presence of drought conditions
and facilitates the comparison of recent rainfall conditions for a given location to the range of normal
rainfall conditions that occurred during the preceding 30 years.

2.5 Mapping
2.5.1 CWA Wetland and Other Waters Observations

The GPS data collected during field sampling were incorporated into an HBG Project database using
Geographic Information System (GIS) software and were geo-referenced in overlay fashion onto a
digital topographic base map (LIDAR) and an orthorectified digital aerial photograph following national
mapping standards. Data overlays of indicator observations were mapped to assist in the analysis to
determine if areas meet the Corps’ WOTUS definition. The geographic extent of areas identified as
being potential wetlands or other waters were mapped and classified to the class level using the US
Fish and Wildlife Service’s Classification System for Wetland and Deepwater Habitats (Cowardin et al.
1979).

2.5.2 RHA Navigable Waters Observations

The GPS data collected during field sampling were incorporated into an HBG Project database using
Geographic Information System (GIS) software and were geo-referenced in overlay fashion onto a
digital topographic base map (LIDAR) and an orthorectified digital aerial photograph following national
mapping standards. Data overlays of indicator observations were mapped to assist in the analysis to
determine if areas meet the Corps’ Navigable Waters definition. The geographic extent of areas
identified as being potential Navigable Waters were mapped and classified to the class level using the
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US Fish and Wildlife Service’s Classification System for Wetland and Deepwater Habitats (Cowardin et
al. 1979).
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3.0 TECHNICAL FINDINGS

Section 3.1 provides the technical findings regarding an analysis of whether climatic/hydrologic
conditions within the Review Area are typical for the time of year in which field studies were conducted.
Section 3.2 provides the results of an analysis to determine if normal circumstances occur in the Review
Area. Section 3.3 provides technical findings regarding the collective presence or absence of a
dominance of wetland hydrophytic vegetation, hydric soil, and wetland hydrology indicators observed in
potential aquatic resource landforms within the Review Area. Section 3.4 describes technical findings
regarding the presence of an Ordinary High Water Mark (OHWM) observed in potential aquatic
resource landforms within the Review Area.

3.1. Precipitation Analysis

According to APT analysis results, the March 2023 field survey for wetland vegetation, hydric soils, and
hydrology field indicators and OHWM indicators was conducted during the dry season with a mild
wetness drought index within the watershed following a 90-day period of wetter than normal
precipitation conditions (Appendix D).

3.2  Normal Circumstances Analysis

An analysis was conducted to determine if “Normal Circumstances” are present in the Review Area.
The following information was considered during the analysis:

The Corps’ Delineation Manual interprets "normal circumstances" as:

.... the soil and hydrologic conditions that are normally present, without regard to whether the vegetation
has been removed [7 CFR 12.31(b)(2)(i)] [Manual page 71].

The expired Corps Regulatory Guidance Letter (RGL 90-07) states:

.... 4. The primary consideration in determining whether a disturbed area qualifies as a Section 404
wetland under "normal circumstances" involves an evaluation of the extent and relative permanence of
the physical alteration of wetlands hydrology and hydro-phytic vegetation. In addition, consideration is
given to the purpose and cause of the physical alterations to hydrology and vegetation. For example, we
have always maintained that areas where individuals have destroyed hydrophytic vegetation in an
attempt to eliminate the regulatory requirements of Section 404 remain part of the overall aquatic
system and are subject to regulation under Section 404. In such a case, where the Corps can determine or
reasonably infer that the purpose of the physical disturbance to hydrophytic vegetation was to avoid
regulation, the Corps will continue to assert Section 404 jurisdictions. .....

Detailed review of Google Earth Pro aerial photography and imagery from December 1985 to January
2022 shows that land use in the Review Area consists of undeveloped lands.

Based on consideration of the above, normal circumstances are determined to be present given the
long-standing nature of the land use.

3.3 Wetland Aquatic Resources
3.3.1 Field Indicators of Wetland Vegetation
Significantly Disturbed Hydrophytic Vegetation Analysis and Determination: Detailed review of Google

10
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Earth Pro aerial imagery of the Review Area and onsite inspection (see Appendix G) indicated
vegetation conditions are not significantly disturbed?.

Naturally Problematic Hydrophytic Vegetation Analysis and Determination: Vegetation was determined
not to be naturally problematic.?

Presence of Hydrophytic Vegetation Indicators. No dominant hydrophytic vegetation was found. Areas
adjacent to stream channels were dominated by patches of the following upland species: creosote
bush (Larrea tridentata), white bursage (Ambrosia Dumosa), brittlebrush (Encelia farinosa), and
Mormon tea (Ephedra nevadensis). The facultative species red fescue (Festuca rubra) was occasionally
present?.

3.3.2 Field Indicators of Hydric Soils

Significantly Disturbed Soil Analysis and Determination. A detailed review of Google Earth Pro aerial
photography and imagery of the Review Area and onsite inspection (see Appendix G) indicated soil
conditions are not significantly disturbed.

Naturally Problematic Soil Analysis and Determination. The NRCS Custom Soil Resources Report in
Appendix C provides detailed soil mapping and descriptions for the Review Area. Onsite examination of
soils found that the NRCS soil mapping provided in the report is relatively accurate and the soils
examined were determined not naturally problematic.

Presence of Hydric Soil Indicators. Hydric soil indicators were not found.

3.3.3 Field Indicators of Wetland Hydrology

Significantly Disturbed Hydrology Analysis and Determination. A detailed review of Google Earth Pro aerial
photography and imagery of the Review Area and onsite inspection (see Appendix G) indicated soil
conditions are not significantly disturbed.

Naturally Problematic Hydrology Analysis and Determination. Based on a review of November 2023 aerial
imagery (Appendix A, Figure 3) and onsite APT analysis data (Appendix D), field indicators of wetland
hydrology conditions were determined to not be naturally problematic. Based on the APT analysis, wetter
than normal precipitation conditions occurred within the Review Area before site investigations.

Presence of Wetland Hydrology Indicators. Wetland hydrology indicators (B1 — Water Marks; B2 - Sediment
Deposits; B3 — Drift Deposits) were found within the Review Area in the stream channels. However, these
indicators provided no evidence of flooding, ponding, or soil saturation for long periods of time as is
evidenced by the absence of hydric soils and a dominance of hydrophytic vegetation as described in
Sections 3.1 and 3.2, above.

3.3.4 Wetland Aquatic Resources Identified and Delineated

2 Disturbed areas consist of sites where vegetation, soil, or hydrology indicators may be impacted (obscured or absent) due to recent human activities or
natural events.

3 Naturally problematic refers to problem areas that are naturally occurring wetland types that lack indicators of hydrophytic vegetation, hydric soil, or
wetland hydrology periodically due to normal seasonal or annual variability, or permanently due to the nature of the soils or plant species on the site.

4 https://cwbi-app.sec.usace.army.mil/nwpl static/v34/home/home.html
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No dominance of hydrophytic vegetation or hydric soils was found. No aquatic resources meeting the
CWA Section 404 definition of wetlands as provided in Section 4.1(4), below were found due to lack of
the required collective presence of wetland vegetation, hydric soil, and wetland hydrology indicators.

3.4 Aquatic Resources with a High Water Mark
3.4.1 Field Indicators of Ordinary High Water
The following describes indicators of an OHWM in stream channels within the Review Area.

Observable physical features of OHWMs were found within streams at 43 sample point locations
within the Review Area. Physically, streams exhibited geomorphic indicators of OHWM to include
breaks in channel slope (on the bank, undercut bank); shelving (shelf at top of bank); channel bars
(shelving (berms) on bar, unvegetated, vegetation transition, sediment transition, upper limit of
deposition on bar); instream bedforms and other bedload transport evidence (erosional bedload
indicators (e.g., obstacle marks, scour, smoothing, etc.)); sediment indicators (changes in particle-sized
distribution: silt deposits). Streams also exhibited vegetation indicators (change in vegetation types)
and ancillary indicators (presence of organic litter). Appendix A, Figure 6a Overview Map and Figure 6b
Mapbook shows locations where streams having an OHWM were identified and measured. Appendix E
provides field data sheets. Appendix E provides OHWM widths and latitude/longitude locations where
OHWM determinations were made within the Review Area. Appendix E and Appendix G both provide
representative photographs of stream channel features within the Review Area.

3.4.2 Formation

Detailed review of Google Earth Pro historical aerial imagery and onsite inspection indicate the stream
channels within the Review Area are naturally formed.

3.4.3 Flow Characteristics

Flow. Online USGS National Hydrography Dataset mapping indicates surface water flow patterns within
stream channels are in a southwesterly direction.”

Flow Duration: The Review Area is within the USGS HUC 8 Ivanpah-Pahrump Valleys (16060015)
subbasin. Appendix A, Figures 1 and 2 show the Review Area location within the USGS HUC 12 Stump
Spring-Calvada Springs (160600150404) and Trout Canyon (160600150504) subwatersheds. Ephemeral
Stream channels within the Review Area direct stormwater flows to the southwest with some crossing
the Nevada-California state border (Appendix F).®

Streams
Mazor, R.D., et al. (2021) define ephemeral, intermittent, and perennial flows as follows:

Ephemeral streams are channels that flow only in direct response to precipitation. Water typically flows at
the surface only during and/or shortly after large precipitation events, the streambed is always above the
water table, and stormwater runoff is the primary water source.

5 http://nhd.usgs.gov
6 http://nhd.usgs.gov
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Intermittent reaches are channels that contain sustained flowing surface water for only part of the year,
typically during the wet season, where the streambed may be below the water table and/or where the
snowmelt from surrounding uplands provides sustained flow. The flow may vary greatly with stormwater
runoff.

Perennial reaches are channels that contain flowing surface water continuously during a year of normal
rainfall, often with the streambed located below the water table for most of the year. Groundwater
typically supplies the baseflow for perennial reaches, but the baseflow may also be supplemented by
stormwater runoff and/or snowmelt.

Based on an SDAM analysis of representative stream channels, the streams within the Review Area
exhibit ephemeral flows (Appendix E). This result indicates that surface water flow is not relatively
permanent, standing or continuous.

3.4.4 Aquatic Resources having a High Water Mark Identified and Delineated

Non-tidal aquatic resource areas consisting of stream channels with OHWMSs were observed within the
Review Area (Appendix E).

13
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4.0

POTENTIAL WATERS OF THE US (WOTUS)

This section identifies and delineates the geographic extent of aquatic resources found which meet the

Clean Water Act (CWA) Section 404 definition of Waters of the US (WOTUS) (33 CFR 328.3 (a)(1)-(5))

based on the technical findings provided in Sections 3.3 and 3.4.

4.1

Definition of WOTUS

33 CFR 328.3 (a)(1)-(5) defines WOTUS as:

4.2

The geographical limit of federal jurisdiction as applies to WOTUS under Section 404 of the CWA are

defi

33 CFR 328.3(c) provides the following relevant definitions regarding the above-defined geographical

(1) waters which are:

(i) Currently used, or were used in the past, or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide; (ii) The territorial seas;
or (iii) Interstate waters;

(2) Impoundments of waters otherwise defined as waters of the United States under this definition, other
than impoundments of waters identified under paragraph (a)(5) of this section;

(3) Tributaries of waters identified in paragraph (a)(1) or (2) of this section that are relatively permanent,
standing or continuously flowing bodies of water;

(4) Wetlands adjacent to the following waters: (i) Waters identified in paragraph (a)(1) of this section; or (ii)
Relatively permanent, standing or continuously flowing bodies of water identified in paragraph (a)(2) or
(a)(3) of this section and with a continuous surface connection to those waters;

(5) Intrastate lakes and ponds, streams, or wetlands not identified in paragraphs (a)(1) through (4) of this
section that are relatively permanent, standing or continuously flowing bodies of water with a continuous
surface connection to the waters identified in paragraph (a)(1) or (a)(3) of this section.

Geographical Limits of WOTUS

ned at 33 CFR Part 328.4 in the following manner:

(a) Territorial Seas. The limit of jurisdiction in the territorial seas is measured from the baseline in a seaward
direction a distance of three nautical miles. (See 33 CFR 329.12)

(b) Tidal waters of the United States. The landward limits of jurisdiction in tidal waters: (1) Extends to the
high tide line, or (2) When adjacent non-tidal waters of the United States are present, the jurisdiction
extends to the limits identified in paragraph (c) of this section.

(c) Non-tidal waters of the United States. The limits of jurisdiction in non-tidal waters: (1) In the absence of
adjacent wetlands, the jurisdiction extends to the ordinary high water mark, or (2) When adjacent
wetlands are present, the jurisdiction extends beyond the ordinary high water mark to the limit of the
adjacent wetlands, or (3) When the water of the United States consists only of wetlands jurisdiction
extends to the limit of the wetlands.

limits of federal jurisdiction:

(1) Wetlands means those areas that are inundated or saturated by surface or ground water at a frequency
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and duration sufficient to support, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas.

(2) Adjacent means having a continuous surface connection.

(3) High tide line means the line of intersection of the land with the water's surface at the maximum height
reached by a rising tide. The high tide line may be determined, in the absence of actual data, by a line of
oil or scum along shore objects, a more or less continuous deposit of fine shell or debris on the foreshore
or berm, other physical markings or characteristics, vegetation lines, tidal gages, or other suitable means
that delineate the general height reached by a rising tide. The line encompasses spring high tides and
other high tides that occur with periodic frequency but does not include storm surges in which there is a
departure from the normal or predicted reach of the tide due to the piling up of water against a coast by
strong winds such as those accompanying a hurricane or other intense storm.

(4) Ordinary high water mark means that line on the shore established by the fluctuations of water and
indicated by physical characteristics such as clear, natural line impressed on the bank, shelving, changes in
the character of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other
appropriate means that consider the characteristics of the surrounding areas.

(5) Tidal waters means those waters that rise and fall in a predictable and measurable rhythm or cycle due to
the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of the water surface
can no longer be practically measured in a predictable rhythm due to masking by hydrologic, wind, or
other effects.

4.3 Aquatic Resources within the Review Area
4.3.1 Wetlands

Based on analysis of the technical findings in Section 3.3.3, aquatic resource areas were identified and
delineated within the Review Area that meet the above CWA Section 404 definition of wetlands. This
analysis consisted of determining whether at a given location there was a collective presence of hydric
soil, wetland hydrology, and hydrophytic vegetation field indicators as required by the 1987 Corps
Delineation Manual criteria.

4.3.2 Aquatic Resources with An Ordinary High Water Mark

Ephemeral streams having an OHWM were identified and delineated within the Review Area (Section
3.4.4). Appendix A, Figure 6b Mapbook shows the aquatic resources, other than wetlands, which are
potentially subject to Corps and USEPA Section 404 CWA jurisdiction as WOTUS. The ephemeral stream
channels within the Review Area direct stormwater flows to the southwest with some crossing the
Nevada-California state border (Appendix F).

4.4 Conclusions

Aguatic resources consisting of ephemeral stream channels were found within the Review Area.
Appendix A, Figure 6a Overview Map, an