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MEMORANDUM FOR RECORD  
 
SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination 
in accordance with the “Revised Definition of ‘Waters of the United States’”; 
(88 FR 3004 (January 18, 2023)) as amended by the “Revised Definition of ‘Waters of 
the United States’; Conforming” (8 September 2023) ,1 [SPK-1998-25143] 
  
 
BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document 
stating the presence or absence of waters of the United States on a parcel or a written 
statement and map identifying the limits of waters of the United States on a parcel. 
AJDs are clearly designated appealable actions and will include a basis of JD with the 
document.2 AJDs are case-specific and are typically made in response to a request. 
AJDs are valid for a period of five years unless new information warrants revision of the 
determination before the expiration date or a District Engineer has identified, after public 
notice and comment, that specific geographic areas with rapidly changing 
environmental conditions merit re-verification on a more frequent basis.3 
 
On January 18, 2023, the Environmental Protection Agency (EPA) and the Department 
of the Army (“the agencies”) published the “Revised Definition of ‘Waters of the 
United States,’” 88 FR 3004 (January 18, 2023) (“2023 Rule”). On September 8, 2023, 
the agencies published the “Revised Definition of ‘Waters of the United States’; 
Conforming”, which amended the 2023 Rule to conform to the 2023 Supreme Court 
decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett”). 
 
This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps 
AJD as defined in 33 CFR §331.2. For the purposes of this AJD, we have relied on 
Section 10 of the Rivers and Harbors Act of 1899 (RHA),4 the 2023 Rule as amended, 
as well as other applicable guidance, relevant case law, and longstanding practice in 
evaluating jurisdiction. 
 

 
1 While the Revised Definition of “Waters of the United States”; Conforming had no effect on some 
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all 
categories are included in this Memorandum for Record for efficiency. 
2 33 CFR 331.2. 
3 Regulatory Guidance Letter 05-02. 
4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for 
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10. 
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1.  SUMMARY OF CONCLUSIONS. 
 
 a.  There are four unnamed, non-jurisdictional, non-relatively permanent stream 
channels within the review area measuring 13,117 linear feet. 
 
2.  REFERENCES. 
 

a.  “Revised Definition of ‘Waters of the United States,’” 88 FR 3004 
(January 18, 2023) (“2023 Rule”)  

 
b.  “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964 

(September 8, 2023) 
 
 c.  Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) 
 
3.  REVIEW AREA. The 2,020-acre review area is located along the west slope of the 
Bare Mountain Range to the east of US-95, eight miles south of Beatty, Latitude 
36.8369, Longitude -116.7014, Nye County, Nevada (Enclosure 1). The review area 
was verified under an Approved Jurisdictional Determination on August 14, 2019, in 
which all aquatic resources within the review area were disclaimed as being isolated 
and not having a direct or indirect connection to the Amargosa River, the nearest 
interstate Relatively Permanent Water. As such, the aquatic resources within the review 
area were determined to be intrastate waters with no connection to interstate commerce 
and were not jurisdictional. Additionally, the waters, when evaluated in 2019, were 
determined to be ephemeral and only flow in direct response to precipitation. As such, 
they have been classified as non-relatively permanent for the purposes of this 
evaluation.  
 
4.  NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS, 
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS CONNECTED. 
N/A. The Amargosa River is the nearest interstate water but the aquatic resources 
within the review area do not have a connection to this resource.  
 
5.  FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE 
TERRITORIAL SEAS, OR INTERSTATE WATER. N/A. 
 
6.  SECTION 10 JURISDICTIONAL WATERS5: N/A. 

 
5 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 








