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The views, opinions and findings contained in this presentation 
are those of the author and should not be construed as an official 
Department of the Army position, policy or decision, unless so 
designated by other official documentation.

Presenter
Presentation Notes
A few pictures of navigable waters from our archives. Clockwise from top left: Smith Canal, California,  aerial crossing 12 July 1974; bridge across Honker Cut, California, March 1952; and an aerial photograph of Indian Slough, California, 11 July 1984.
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The 2020 Navigable 
Waters Protection Rule 

reduces Clean Water Act 
jurisdiction.

Presenter
Presentation Notes
Lets get this out of the way up-front. This was the goal and so there should be no surprise that the 2020 rule reduces Clean Water Act jurisdiction both compared to the 2015 and 1986 definitions of waters of the U.S. The agencies were upfront with the fact that they could not reliably predict the magnitude of the change. If they couldn’t I certainly can’t. 
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WHAT’S DIFFERENT?

 Interstate waters no longer a 
category

 Impoundments can sever 
jurisdiction

 Tributaries
 Exclusion of ephemeral 

streams
 Exclusion of most ditches
 Non-Jurisdictional Connectors
 Narrowing of adjacency definition
 No significant nexus evaluation

…and much more but 
lets focus on these 

today
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INTERSTATE WATERS
 Previously at 33 CFR §328.8(a)(2)
 No longer a category; (a)(2) now refers 

to tributaries
 Case-specific analysis under other 

categories
 Reduces the base waters to which a 

water can be tributary
Oregon
California



5

IMPOUNDMENTS CAN SEVER JURISDICTION
 No longer a base water for tributaries
 Previously impoundments of waters of 

the U.S. did not sever jurisdiction even 
if it stopped all flow

 Now must contribute surface flow in a 
typical year

 Permitting implications
 Previously at 33 CFR §328.8(a)(4) 

now at (a)(3)

Presenter
Presentation Notes
Flow in the Salt River nearly eliminated below Granit Reef dam in Arizona.
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EXCLUSION OF EPHEMERAL STREAMS
 …surface water flowing or pooling only 

in direct response to precipitation (e.g., 
rain or snow fall) 33 CFR §328.3(c)(3)

 May provide connection, without being 
themselves waters of the U.S., if it 
provides a surface water connection to 
another downstream jurisdictional 
water in a typical year (preamble at 
III.A.3).

Presenter
Presentation Notes
Kern River near Bakersfield, California. Photo taken 5 August 2014, James Robb. For non-JD connector discussion see 23 Jan 2020 Navigable Waters Protection Rule pre-publication version, preamble III.A.3, page 102. Implementation discussion in the preamble focuses on making an observation during a typical year when we would expect to see water, using aerial imagery and modeling. 
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Ordinary High Water
≠ 

Typical Year

Presenter
Presentation Notes
I am not clear on this relationship yet but what we can say is that OHWM is not the same as flow in the typical year. From the context clues in the preamble, flow in the typical year appears to refer to a smaller magnitude event that occurs more frequently than the ordinary high water event, at least in the Arid West but then again the adjacency definition includes a set of wetlands that are flooded by (a)(1)-(a)(3) waters in a typical year implying that at least under some circumstances the typical year flood may be higher than the OHWM of the stream, lake, pond or impoundment. If the typical year flood were not higher than the OHWM of these waters then they would be at least partially within those waters and thereby abutting those waters.  Some OHWM indicators may also indicate flow during a typical year. 
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EXCLUSION OF MOST DITCHES

Slide from 26 October 2018 RPW

No change: all of these 
remain non-jurisdictional
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EXCLUSION OF MOST DITCHES

Slide from 26 October 2018 RPW

Ephemeral ditches, regardless of 
whether they relocated or 
channelized a tributary, are excluded
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EXCLUSION OF MOST DITCHES

Slide from 26 October 2018 RPW

Intermittent and perennial ditches 
that channelize streams and that 
contribute to an (a)(1) water remain 
waters of the U.S.
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EXCLUSION OF MOST DITCHES

Slide from 26 October 2018 RPW

Intermittent and perennial ditches 
that re-route streams and that 
contribute to an (a)(1) water remain 
waters of the U.S.
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EXCLUSION OF MOST DITCHES

Slide from 26 October 2018 RPW

If the wetland were adjacent prior to 
the ditch then the intermittent ditch 
would be jurisdictional. If the wetland 
were not jurisdictional then 
constructing the ditch makes neither 
the wetland nor the ditch 
jurisdictional. (p.181)
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EXCLUSION OF MOST DITCHES

Slide from 26 October 2018 RPW

If the ditch does not channelize or 
relocate a stream and is not 
constructed in an adjacent wetland 
then it is excluded regardless of its 
flow characteristics.
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EXCLUSION OF MOST DITCHES

Generic “aquatic character” replaced 
with more specific flow classification. 
If the diversion results in the stream 
becoming ephemeral then it is no 
longer a tributary

Slide from 26 October 2018 RPW

Presenter
Presentation Notes
“If a tributary is channelized, its bed and/or banks are altered in some way, it is re-routed and entirely relocated, or its flow is modified through water diversions or through other means, then it remains jurisdictional under the final rule as long as it continues to satisfy the flow conditions in the definition of ‘tributary.’” (p.179)If the center wetland were an (a)(4) adjacent wetland prior to the construction of the ditch then the intermittent ditch that intersects the wetland might be jurisdictional if the downstream ephemeral reach is a non-jurisdictional connector. This requires two case specific analyses…historic jurisdiction at the time of ditch construction and a case-specific analysis of whether the ephemeral reach flows in a typical year.  
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EXCLUSION OF MOST DITCHES

Intermittent and perennial ditches 
that re-route streams and that 
contribute to an (a)(1) water remain 
waters of the U.S. The ephemeral 
reach below the diversion is no 
longer a water of the U.S. but could 
be a non-jurisdictional connector if it 
flows during a typical year.

Slide from 26 October 2018 RPW

Presenter
Presentation Notes
“If a tributary is channelized, its bed and/or banks are altered in some way, it is re-routed and entirely relocated, or its flow is modified through water diversions or through other means, then it remains jurisdictional under the final rule as long as it continues to satisfy the flow conditions in the definition of ‘tributary.’” (p.179)If the center wetland were an (a)(4) adjacent wetland prior to the construction of the ditch then the intermittent ditch that intersects the wetland might be jurisdictional if the downstream ephemeral reach is a non-jurisdictional connector. This requires two case specific analyses…historic jurisdiction at the time of ditch construction and a case-specific analysis of whether the ephemeral reach flows in a typical year.  
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EXCLUSION OF MOST DITCHES

Intermittent and perennial ditches 
that divert flow from a stream but do 
not result in the stream becoming 
ephemeral? What amount of flow 
constitutes re-routing or relocating 
the stream?

Slide from 26 October 2018 RPW

?

Presenter
Presentation Notes
“If a tributary is channelized, its bed and/or banks are altered in some way, it is re-routed and entirely relocated, or its flow is modified through water diversions or through other means, then it remains jurisdictional under the final rule as long as it continues to satisfy the flow conditions in the definition of ‘tributary.’” (p.179)If the center wetland were an (a)(4) adjacent wetland prior to the construction of the ditch then the intermittent ditch that intersects the wetland might be jurisdictional if the downstream ephemeral reach is a non-jurisdictional connector. This requires two case specific analyses…historic jurisdiction at the time of ditch construction and a case-specific analysis of whether the ephemeral reach flows in a typical year.  
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EXCLUSION OF MOST DITCHES

If the wetland were adjacent prior to 
the ditch then the intermittent ditch 
would be jurisdictional. If the wetland 
were not jurisdictional then 
constructing the ditch makes neither 
the wetland nor the ditch 
jurisdictional. (p.181). 

Slide from 26 October 2018 RPW

The ephemeral reach of the ditch 
would not become jurisdictional but 
could be a non-jurisdictional 
connector to the intermittent ditch 
above it, if it flows during a typical 
year.

Presenter
Presentation Notes
“If a tributary is channelized, its bed and/or banks are altered in some way, it is re-routed and entirely relocated, or its flow is modified through water diversions or through other means, then it remains jurisdictional under the final rule as long as it continues to satisfy the flow conditions in the definition of ‘tributary.’” (p.179)If the center wetland were an (a)(4) adjacent wetland prior to the construction of the ditch then the intermittent ditch that intersects the wetland might be jurisdictional if the downstream ephemeral reach is a non-jurisdictional connector. This requires two case specific analyses…historic jurisdiction at the time of ditch construction and a case-specific analysis of whether the ephemeral reach flows in a typical year.  
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NON-JURISDICTIONAL CONNECTORS

 Do not become waters of the U.S. themselves 
 Connect an upstream water to a downstream water
 Can connect an (a)(4) adjacent wetland through an 

artificial barrier
 Must be channelized (i.e. discrete rather than sheet 

flow)
 Must flow at least once in a typical year
 Examples
 Culverts and pipes
 Excluded ditches
 Ephemeral streams
 Pumps

Presenter
Presentation Notes
All pictures by James Robb. Top, culvert on Faust Creek, Toole Army Depot, Utah. Bottom left, ephemeral stream Tooele Army Depot. Bottom right, pipes used in conjunction with pumps to lift water up-gradient along the Kings River channel within the Tulare Lakebed, California.
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NARROWING OF ADJACENCY

Slide from 26 October 2018 RPW

 Abutting – meaning physically 
touching whether or not water 
exchange occurs (p.218)

 Separated by one natural 
barrier (p.212)

 Separated by artificial barriers 
if there is a surface water 
connection in a typical year 
(pp.240-241)

 Flooded by an (a)(1)-(a)(3) 
water in a typical year (p.240)
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NARROWING OF ADJACENCY

Slide from 26 October 2018 RPW

(a)(4)

 Abutting – meaning physically 
touching whether or not water 
exchange occurs (p.218)

 Separated by one natural 
barrier (p.212)

 Separated by artificial barriers 
if there is a surface water 
connection in a typical year 
(pp.240-241)

 Flooded by an (a)(1)-(a)(3) 
water in a typical year (p.240)
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NARROWING OF ADJACENCY

Slide from 26 October 2018 RPW

(a)(4)
 Abutting – meaning physically 

touching whether or not water 
exchange occurs (p.218)

 Separated by one natural 
barrier (p.212)

 Separated by artificial barriers 
if there is a surface water 
connection in a typical year 
(pp.240-241)

 Flooded by an (a)(1)-(a)(3) 
water in a typical year (p.240)

See pre-publication 
preamble at p.226

Vernal Pool
Terrace

Stream Stream
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NARROWING OF ADJACENCY

OHWM
100 Year Flood

Thalw
eg

Bench

Wetland Wetland

N
atural berm

(a)(2) Tributary

 Abutting – meaning physically touching whether or not water exchange occurs (p.218)
 Separated by one natural barrier (p.212)
 Separated by artificial barriers if there is a surface water connection in a typical year 

(pp.240-241)
 Flooded by an (a)(1)-(a)(3) water in a typical year (p.240)
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NARROWING OF ADJACENCY

OHWM
Typical Year Flood

Thalw
eg

Bench

Wetland Wetland

N
atural berm

(a)(2) Tributary

 Abutting – meaning physically touching whether or not water exchange occurs (p.218)
 Separated by one natural barrier (p.212)
 Separated by artificial barriers if there is a surface water connection in a typical year (pp.240-

241)
 Flooded by an (a)(1)-(a)(3) water in a typical year (p.240)
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NARROWING OF ADJACENCY

OHWM

Wetland

(a)(2) Tributary

Shallow subsurface flow

 Abutting – meaning physically touching whether or not water exchange occurs (p.218)
 Separated by one natural barrier (p.212)
 Separated by artificial barriers if there is a surface water connection in a typical year 

(pp.240-241)
 Flooded by an (a)(1)-(a)(3) water in a typical year (p.240)
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NARROWING OF ADJACENCY

OHWM

Wetland

(a)(2) Tributary

 Abutting – meaning physically touching whether or not water exchange occurs (p.218)
 Separated by one natural barrier (p.212)
 Separated by artificial barriers if there is a surface water connection in a typical year 

(pp.240-241)
 Flooded by an (a)(1)-(a)(3) water in a typical year (p.240)

Overtopping: case-specific 
typical year analysis

?
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NARROWING OF ADJACENCY

OHWM

Wetland

(a)(2) Tributary

 Abutting – meaning physically touching whether or not water exchange occurs (p.218)
 Separated by one natural barrier (p.212)
 Separated by artificial barriers if there is a surface water connection in a typical year 

(pp.240-241)
 Flooded by an (a)(1)-(a)(3) water in a typical year (p.240)

Culvert: case-specific 
typical year analysis

?
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NARROWING OF ADJACENCY

OHWM

Wetland

(a)(2) Tributary

 Abutting – meaning physically touching whether or not water exchange occurs (p.218)
 Separated by one natural barrier (p.212)
 Separated by artificial barriers if there is a surface water connection in a typical year 

(pp.240-241)
 Flooded by an (a)(1)-(a)(3) water in a typical year (p.240)

Pump: case-specific typical 
year analysis

?
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NARROWING OF ADJACENCY

OHWM

Wetland

(a)(2) Tributary

 Abutting – meaning physically touching whether or not water exchange occurs (p.218)
 Separated by one natural barrier (p.212)
 Separated by artificial barriers if there is a surface water connection in a typical year 

(pp.240-241)
 Flooded by an (a)(1)-(a)(3) water in a typical year (p.240)

No surface water connection in a 
typical year
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NARROWING OF ADJACENCY

OHWM

Wetland

(a)(2) Tributary

 Abutting – meaning physically touching whether or not water exchange occurs (p.218)
 Separated by one natural barrier (p.212)
 Separated by artificial barriers if there is a surface water connection in a typical year 

(pp.240-241)
 Flooded by an (a)(1)-(a)(3) water in a typical year (p.240)

Water table is no longer relevant. The analysis now is whether the 
intervening uplands are a natural or artificial barrier and whether or 

not the wetland is reached by flooding in a typical year

Wet Season 
Water Table

Dry Season 
Water Table

?
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NO SIGNIFICANT NEXUS EVALUATION
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MORE INFO
 Navigable Waters Protection Rule: Definition of Waters of 

the United States” – pre-publication version
 Overview of the Navigable Waters Protection Rule – Fact 

Sheet 
 Mapping and the Navigable Waters Protection Rule –

Fact Sheet
 Implementing the Navigable Waters Protection Rule –

Fact Sheet
 Rural America and the Navigable Waters Protection Rule 

– Fact Sheet
 “Typical Year” and the Navigable Waters Protection Rule 

– Fact Sheet
 Navigable Waters Protection Rule Photo Appendix

https://www.spk.usace.army.mil/Missions/Regulatory.aspx
https://www.epa.gov/nwpr/navigable-waters-protection-rule-step-two-revise#mats
https://www.epa.gov/nwpr/final-rule-navigable-waters-protection-rule
https://www.epa.gov/nwpr/navigable-waters-protection-rule-factsheets

Questions about the 
Regulatory Program?

(916) 557-5250

CESPK-REGULATORY-
INFO@USACE.ARMY.MIL

https://www.epa.gov/sites/production/files/2020-01/documents/navigable_waters_protection_rule_prepbulication.pdf
https://www.epa.gov/sites/production/files/2020-01/documents/navigable_waters_protection_rule_prepbulication.pdf
https://www.epa.gov/sites/production/files/2020-01/documents/nwpr_fact_sheet_-_mapping.pdf
https://www.epa.gov/sites/production/files/2020-01/documents/nwpr_fact_sheet_-_implementation_tools.pdf
https://www.epa.gov/sites/production/files/2020-01/documents/nwpr_fact_sheet_-_rural_america.pdf
https://www.epa.gov/sites/production/files/2020-01/documents/nwpr_fact_sheet_-_typical_year.pdf
https://www.epa.gov/sites/production/files/2020-01/documents/nwpr_fact_sheet_-_photo_appendix.pdf
https://www.spk.usace.army.mil/Missions/Regulatory.aspx
https://www.epa.gov/nwpr/navigable-waters-protection-rule-step-two-revise#mats
https://www.epa.gov/nwpr/final-rule-navigable-waters-protection-rule
https://www.epa.gov/nwpr/navigable-waters-protection-rule-factsheets

	Clean Water Act Jurisdiction - Navigable Waters Protection rule
	Slide Number 2
	what’s different?
	Interstate waters
	Impoundments can sever jurisdiction
	Exclusion of ephemeral streams
	Slide Number 7
	Exclusion of most ditches
	Exclusion of most ditches
	Exclusion of most ditches
	Exclusion of most ditches
	Exclusion of most ditches
	Exclusion of most ditches
	Exclusion of most ditches
	Exclusion of most ditches
	Exclusion of most ditches
	Exclusion of most ditches
	Non-Jurisdictional Connectors
	Narrowing of adjacency
	Narrowing of adjacency
	Narrowing of adjacency
	Narrowing of adjacency
	Narrowing of adjacency
	Narrowing of adjacency
	Narrowing of adjacency
	Narrowing of adjacency
	Narrowing of adjacency
	Narrowing of adjacency
	Narrowing of adjacency
	No significant nexus evaluation
	More info

