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This document constitutes the Record of Decision (ROD) of the U.S. Army Corps of
Engineers, Sacramento District (Corps) for the Delta Conveyance Project (DCP). This
ROD marks the completion of the National Environmental Policy Act (NEPA) process at
a programmatic level and documents the environmental review and rationale for the
Corps’ path forward regarding potential, future permit decisions regarding the DCP. ltis
based on the analysis contained in the Delta Conveyance Project Final Programmatic
Environmental Impact Statement (FEIS”), published in the Federal Register on
November 21, 2025 (90 FR 526612), and all supporting documents. Agency
coordination and consultation and compliance with relevant environmental laws such as
the National Environmental Policy Act (NEPA), Endangered Species Act (ESA),
National Historic Preservation Act (NHPA), and Essential Fish Habitat (EFH)
consultation under the Magnuson-Stevens Fishery Conservation and Management Act,
are outlined below.

This ROD is not a final permit decision. The FEIS is a programmatic document that
analyzes the broad environmental impacts of corridor-level alternatives. Final permit
decisions for specific project components (e.g., a particular intake, a bridge crossing)
are contingent upon subsequent, site-specific evaluations. As detailed engineering
designs become available, the applicant, California Department of Water Resources
(DWR) must provide complete applications for each proposed activity requiring
Department of the Army (DA) authorization. The Corps will then conduct tiered, project-
level reviews, which may include supplemental NEPA documentation, to ensure
compliance with all applicable laws and regulations, including Section 404(b)(1) of the
Clean Water Act (CWA).

1. INTRODUCTION AND OVERVIEW

Information about the proposed project, subject to one or more of the Corps’ regulatory
authorities, is provided in Section 1. The Corps’ scope of analysis can be found in
Section 2; framework for future permit evaluations in Section 3; purpose and need in
Section 4; and alternatives discussion in Section 5. Sections 6 through 9 are

! https://cdxapps.epa.gov/cdx-enepa-Il/public/action/eis/details?eisld=5333
2 https://www.federalregister.gov/documents/2025/11/21/2025-20586/environmental-impact-statements-notice-of-
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environmental resources evaluations, including compliance with applicable laws and
policy. The Corps’ final framework for permit evaluations and findings are documented
in Sections 10 and 11 of this ROD.

1.2 Activity Location

The proposed project is located in the Sacramento-San Joaquin Delta within
Sacramento, San Joaquin, Contra Costa, and Alameda Counties.

Figure 1: Project Location Map
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1.3 Description of Activity Requiring a Permit

DWR submitted a permit application to the Corps on June 15, 2020, requesting a United
States (U.S.) Department of the Army (DA) permit to construct and maintain the DCP
(proposed action). The proposed action, as described in the FEIS, would construct new
State Water Project (SWP) water diversion and conveyance facilities in the
Sacramento-San Joaquin Delta to be operated in coordination with existing SWP
infrastructure, creating a dual-conveyance system.

The proposed action, identified as the Bethany Reservoir Alignment (Applicant’s
Preferred Alternative), consists of two new 3,000 cubic feet per second (cfs) intakes on
the east bank of the Sacramento River located between the communities of Hood and
Courtland. Water would be diverted into a single, 45-mile-long, 36-foot-diameter tunnel.
The tunnel would convey up to 6,000 cfs of water from the Sacramento River along an
eastern alignment to a new Bethany Reservoir Pumping Plant and Surge Basin near the
community of Mountain House, CA. From the pumping plant, water would then be
conveyed through a new pipeline aqueduct to a discharge structure on the northern
shore of the existing Bethany Reservoir for delivery into the SWP system.

A DA permit is required because the proposed action would involve excavating

and discharging fill material into waters of the U.S. under Section 404 of the CWA and
placing structures and/or working in navigable waters of the U.S. under Section 10 of
the Rivers and Harbors Act of 1899 (RHA). In addition, permission from the Secretary
of Army is required because the proposed action would result in permanent and/or
temporary alteration(s) or use of USACE civil works projects under Section 14 of the
RHA (33 U.S.C. § 408) (Section 408). A real estate outgrant pursuant to Army
Regulation 405-80 Management of Title and Granting Use of Real Property is also
required for the tunnel to cross under the Stockton Deep Water Ship Channel, a federal
navigation project, in accordance with Engineer Regulation 405-1-12 Real Estate
Handbook.

This ROD documents the conclusion of the NEPA process. It does not grant Section
408 permission, a real estate outgrant, or a Section 10/404 permit. A decision on the
Section 408 request for permission will be made by the Commander of the South Pacific
Division (in accordance with applicable Section 408 delegations), and any real estate or
permit decisions will be made by the District Engineer through separate future actions.

1.4 Background and Public Involvement

The DCP has a long regulatory history. The Corps previously acted as a cooperating
agency for the California WaterFix project, which was withdrawn in 2019. For the
current project, DWR released a Notice of Preparation for an Environmental Impact
Report (EIR) on January 15, 2020, and conducted eight public scoping meetings. A
representative from the Corps attended six of these meetings.

On August 20, 2020, the Corps issued a Notice of Intent to prepare an EIS and a Public
Notice pursuant to 33 C.F.R. § 325.3, initiating a 60-day federal scoping period. Due to
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public health considerations related to the COVID-19 pandemic and the extensive prior
scoping conducted by DWR, the Corps provided enhanced public scoping, including a
dedicated email inbox to receive scoping comments and a presentation on the proposed
action and EIS process, which was maintained on a Corps’ DCP information webpage?
throughout the process to keep interested parties updated on project details, meeting
information, meeting materials, NEPA documents, and Endangered Species Act (ESA)
and National Historic Preservation Act (NHPA) compliance.

Following publication of the Draft EIS on December 16, 2022, the Corps held a 90-day
public comment period, hosted three virtual public meetings and one in-person public
workshop, and received approximately 2,600 individual comments from approximately
250 letters, public comment forms, and verbal comment. These comments were
considered in the preparation of the FEIS and are responded to in Appendix 3 of the
FEIS.

Following publication of the FEIS on November 21, 2025, the Corps received six
comment letters. Copies of the letters and the Corps’ responses to comments on the
FEIS can be found in Attachment A. Similar comments were received and addressed
during the Draft EIS public comment period. In preparing this ROD, the Corps
considered all comments received. None of the comments brought forward significant
new circumstances or information relevant to environmental concerns that would require
a supplement to the FEIS (33 C.F.R. Part 325, Appendix B (1988)%). Any new site-
specific issues raised will be addressed in subsequent tiered, project-level reviews.

1.5 Preliminary Jurisdictional Determination

DWR conducted a preliminary delineation of potential waters of the U.S. and submitted
an aquatic resource delineation to the Corps for concurrence. On March 10, 2022, the
Corps concurred with the delineation and determined that there are approximately
16,600 acres of potential waters of the U.S. present within the 135,639-acre delineation
study area, which encompasses the project footprint and a surrounding buffer (FEIS,
Appendix 1, Chapter 3, Section 3.5.1). Because of the large size of the study area and
the lack of access to private property, aquatic resources were mapped via interpretation
of aerial imagery, topographical maps, LiDAR imagery, and vegetation maps in a
Geographical Information System (GIS). No pedestrian field surveys were completed.
Final site-specific pedestrian field surveys for aquatic resources within the proposed
project footprint will be verified by the Corps before any permit decision is made.

3 https://www.spk.usace.army.mil/Missions/Regulatory/Delta-Conveyance/

4 0On July 3, 2025, the U.S. Army Corps of Engineers (USACE) published an interim final rule (90 FR 29465 (July 3,
2025)), promulgating 33 C.F.R Part 333 to codify the National Environmental Policy Act Implementing Procedures for
the Regulatory Program and Section 408 Permissions. The interim final rule was effective on July 3, 2025, and states
that “[p]ermit applications ... submitted before the effective date of this rule will continue to use the rule in place at the
time the application or request was submitted” (90 FR 29465, 29471). The Corps received a complete permit
application for the proposed project on June 15, 2020; therefore, the EIS and this ROD have been prepared in
accordance with the requirements of NEPA and USACE regulations implementing NEPA in place in 2020 (i.e., 33
C.F.R Part 230 and Part 325, Appendix B).
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2. SCOPE OF ANALYSIS

The Corps' regulatory authority for the proposed action is under Section 404 of the CWA
for the discharge of dredged or fill material into waters of the U.S., and Section 10 of the
RHA for structures or work in or affecting navigable waters of the U.S.

Consistent with the Corps’ NEPA procedures applicable to the DCP (33 C.F.R. Part

325, Appendix B (1988) and 33 C.F.R. Part 230 (1988)), the scope of analysis for this
FEIS includes the direct, indirect, and cumulative environmental effects of the activities
requiring the Corps’ authorization (e.g., Section 408 permission, a real estate outgrant,
or a Section 10/404 permit). The Corps’ analysis focuses on the environmental
consequences of the alteration of a Corps Civil Works project (Section 408), real estate
outgrant, discharge of dredged or fill material (CWA Section 404), the placement of
structures in navigable waters (RHA Section 10), and the aquatic resource effects
associated with the construction and physical presence of the conveyance infrastructure
and compensatory mitigation habitat.

As part of the CWA Section 404(b)(1) Guidelines analysis, the Corps also evaluates
secondary effects, which are effects on an aquatic ecosystem associated with a
discharge but that do not result from the actual placement of the fill. For the proposed
action, these include the following reasonably foreseeable physical consequences of
constructing the conveyance facilities and compensatory mitigation habitat in and over
waters of the U.S., including but not limited to:

(1) permanent conversion and loss of aquatic and wetland habitats within the
physical footprints of the intakes, pumping plant facilities, and associated infrastructure.

(2) temporary impacts to water quality, benthic habitat, and aquatic species during
in-water construction activities (e.g., dredging, cofferdam installation, and pile driving).

(3) localized alterations to riverine hydrodynamics, scour, and sediment transport
immediately adjacent to the physical intake structures, and screens.

(4) aquatic habitat modifications resulting from the construction and establishment
of proposed compensatory mitigation sites.

These effects are considered secondary because they are reasonably foreseeable
consequences of constructing the intakes, associated infrastructure, and compensatory
mitigation that require DA authorization.

The Corps also evaluated cumulative impacts, which are the impacts on the
environment that result from the incremental impact of the action when added to other
past, present, and reasonably foreseeable future actions (33 C.F.R. Part 325, Appendix
B (1988)). As required by the Corps' Public Interest Review for Department of the Army
permits (33 C.F.R. § 320.4) and the public interest determination required for Section
408 permissions (Engineer Circular 1165-2-220), this analysis considers the combined
influence of the proposed action’s construction-related activities on the aquatic
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ecosystem and all other relevant public interest factors in the context of broader
regional activities affecting the Sacramento-San Joaquin Delta watershed, including
other infrastructure development, land use changes, and ecological stressors.

The Corps’ evaluation of secondary and cumulative effects relies on the broader
environmental analysis contained in the FEIS. The FEIS evaluates the environmental
consequences associated with the construction of the conveyance infrastructure and
the localized physical changes associated with building those structures in the Delta.

The Corps considered the analysis in the FEIS, together with the associated
Alternatives Screening Analysis (Appendix D), the Compensatory Mitigation Strategy
(Appendix C3), the Biological Opinions issued by the U.S. Fish and Wildlife Service
(USFWS) and National Marine Fisheries Service (NMFS), and the DWR’s
Environmental Impact Report (EIR), in developing a framework for future permit
evaluations and evaluating reasonably foreseeable environmental effects associated
with the proposed action.

While the Corps evaluates the physical environmental consequences associated with
the construction and maintenance of the conveyance infrastructure, the Corps’
regulatory authority under CWA Section 404 and RHA Section 10 does not extend to
the operation of the proposed project. As explained in the FEIS, the Corps’ regulatory
authority under Section 404 of the CWA and Section 10 of the RHA does not extend to
discretionary decisions regarding water allocation, contractual deliveries, water
transfers, or other water management decisions. Such decisions are governed by other
federal and state authorities, including DWR, the California State Water Resources
Control Board and the U.S. Bureau of Reclamation, and cannot be regulated or
enforced through Section 404 of the CWA or Section 10 of the RHA. The Bureau of
Reclamation has addressed the operational impacts of the coordinated State Water
Project and Central Valley Project, including the Delta Conveyance Project, in its own
NEPA documents?®.

3. FRAMEWORK FOR FUTURE PERMIT EVALUATION AND PHASED REVIEW

The proposed action would involve the construction of new diversion intakes on the
Sacramento River, a deep tunnel conveyance system, a southern pumping plant, an
aqueduct, and associated infrastructure. Due to the massive scale, complexity, and
extended construction timeline (estimated at approximately 14 years), the Corps
anticipates that future permit requests will be evaluated through a phased, component-
based review process. This tiered approach facilitates orderly project delivery,
accommodates the progression of site-specific engineering designs, and ensures that
each proposed work package undergoes appropriate project-level environmental
review, public interest balancing, and regulatory oversight prior to authorization.

5 See Record of Decision for the Long-Term Operation of the Central Valley Project and State Water Project, U.S.
Bureau of Reclamation, December 04, 2025.
(https://www.usbr.gov/mp/nepa/nepa_project_details.php?Project_ID=54661).
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Routine physical maintenance activities associated with the proposed action’s
infrastructure (e.g., intake screen repairs, sediment management at the intakes, and
structural upkeep) are expected to occur within the scope and footprint of the DCP. The
long-term operation of the DCP (i.e., water diversions and routing) remains outside the
Corps' regulatory jurisdiction.

Should future maintenance or facility modifications involve the discharge of dredged or
fill material into waters of the U.S. beyond the scope of proposed project footprint, or
require new structures or work in navigable waters, the need for additional authorization
under CWA Section 404 or RHA Section 10 will be evaluated in accordance with
applicable regulations.

Based on the conceptual construction schedule and facility locations detailed in the
FEIS, the implementation of the project is anticipated to be divided into distinct
geographic or functional phases (i.e., work packages).

a. Phase 1 (Northern Facilities & Intakes): Proposes the construction of Intakes
B and C on the east bank of the Sacramento River. This includes cofferdam
installation, dredging, levee modifications, intake structure construction, and fish screen
installation. Because this involves direct modification of the Sacramento River flood
control system, this phase will also require Section 408 Permission.

b. Phase 2 (Tunnel Corridor & Shafts): Proposes site preparation, grading, and
construction of the tunnel launch and retrieval shafts, maintenance shafts, and the
establishment of designated storage areas for Reusable Tunnel Material (RTM). While
the deep tunneling itself occurs below jurisdictional waters, the surface footprint for
shafts, access roads, and RTM placement could involve discharges of fill material into
waters of the U.S.

c. Phase 3 (Southern Facilities - Bethany Complex): Proposes the
construction of the Bethany Reservoir Pumping Plant, surge basin, aqueduct, and the
discharge structure tying into the existing Bethany Reservoir.

d. Phase 4 (Compensatory Mitigation): Proposes the physical construction,
grading, and hydrologic reconnection necessary to establish the compensatory
mitigation sites required to offset the unavoidable impacts to aquatic habitat generated
by the construction phases.

As detailed engineering and aquatic resource delineations are finalized for each
component, the applicant must submit complete DA applications. Each proposed phase
would be evaluated in separate decision-making processes, with specific limits, CWA
Section 404(b)(1) compliance, and if a permit is issued, special conditions tailored to the
activities and impacts of that phase.
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Table 1: Anticipated Activities and Authorizations per Work Package

Phase / Work Package

Primary Proposed
Activities

Anticipated Corps
Jurisdiction

Phase 1: Northern
Facilities

Intakes B & C,
cofferdams, dredging,
levee work.

Section 404, Section 10,
Section 408

Phase 2: Tunnel Corridor

Shaft pad construction,
access roads, RTM
handling/storage areas.

Section 404
Real estate outgrant

Phase 3: Southern
Facilities

Bethany pumping plant,
surge basin, pipeline
aqueduct, Bethany
discharge structure.

Section 404

Phase 4: Compensatory
Mitigation

Earthwork, grading, and
tidal/hydrologic
reconnections for
mitigation banks/sites.

Section 404, Section 10
(depending on site
location)

4. PURPOSE AND NEED
a. Basic Purpose: The basic purpose of the project is to convey water.

b. Overall Project Purpose: The overall project purpose is to improve diversion
and conveyance facilities in the Sacramento-San Joaquin Delta (Delta) to ensure the
reliability of State Water Project (SWP) water deliveries south of the Delta.

c. Need: As described in the FEIS, Section 1.2, to achieve the project purpose,
the applicant identified the following specific needs:

(1) Minimize health and safety risks to California from Delta water supply
unreliability, which would result from the anticipated impacts of sea level rise and
climate change on Delta hydrodynamics and water quality.

(2) Minimize the risk of a significant disruption of SWP (and potentially Central
Valley Project) water supplies that would result from a major earthquake causing a
sudden and extensive failure of Delta levees and the subsequent inundation of Delta
islands by saline water.

(3) Protect the ability of the SWP (and potentially the Central Valley Project) to
deliver water when hydrologic conditions result in the availability of sufficient amounts of
water, consistent with the requirements of state and federal law and the terms and
conditions of water delivery contracts and other agreements.

(4) Provide operational flexibility to improve aquatic conditions in the Delta and
better manage risks of further regulatory constraints on project operations.
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5. ALTERNATIVES
5.1 Alternatives Analysis

The Corps has conducted a comprehensive alternatives analysis to satisfy the
requirements of the CWA 404(b)(1) Guidelines at a programmatic level. This analysis
was based on the Corps’ independent review of information related to the proposed
action, including the alternatives evaluated in the FEIS and the Alternatives Screening
Analysis (FEIS, Appendix D). This review constitutes the Corps’ current evaluation of
all large-scale corridor alternatives.

The determination documented in this ROD establishes the corridor/alignment most
likely to contain the Least Environmentally Damaging Practicable Alternative (LEDPA).
Because the FEIS is a programmatic document, this broad alternatives analysis is
expected to inform future tiered permit evaluations, which will consider whether
specific, proposed construction activities remain consistent with this corridor/alignment
based on detailed engineering designs available at the time of each permit evaluation.
The evaluation of all subsequent, site-specific permit applications will be informed by
this determination and will incorporate relevant analysis from this ROD and the FEIS,
as appropriate.

5.2 Background for Screening of Alternatives

The Corps determined that the FEIS identified and evaluated a reasonable range of
conveyance concepts capable of meeting the operational and environmental objectives
associated with the proposed project.

To ensure a consistent and comparable evaluation of aquatic resource impacts across
all alternatives at this programmatic stage, the Corps evaluated impacts using baseline
estimates derived from desktop aquatic resource delineations. While site-specific, field-
verified delineations will be required for future individual permit decisions, the Corps
determined that desktop delineations provide a reliable and consistent basis for
comparing the relative scale of aquatic resource impacts among the broad corridor
alternatives. Because all alignment alternatives rely on similar desktop delineation
methodologies, this approach was applied uniformly across all alternatives to provide a
conservative basis for comparison.

The Corps compared practicable alternatives based on both the extent and type of
impacts to aquatic resources. The Corps evaluated the physical footprints of the
intakes, tunnel shafts, pumping plants, and forebays. Impacts on resources such as
perennial stream systems (the Sacramento River), tidal wetlands, and special aquatic
sites were afforded particular consideration under the CWA Section 404(b)(1)
Guidelines (40 C.F.R. § 230.10(c) and 230.11).

Following the screening process detailed in FEIS Appendix D, the Corps carried forward

the remaining alternatives for further comparative evaluation under the CWA Section
404(b)(1) Guidelines. This evaluation considered the relative impacts of the remaining

Page 9 of 30



Record of Decision (SPK-2019-00899)

alternatives to waters of the U.S. and the aquatic ecosystem while ensuring that each
alternative satisfied the overall project purpose.

5.3 Screening Criteria

Consistent with the CWA Section 404(b)(1) Guidelines (40 C.F.R. § 230.10(a)), the
Corps evaluated conceptual alternatives to determine whether they were practicable.
The following criteria, derived from the requirements for cost, existing technology,
logistics, and consistency with the overall project purpose, were used for this screening.

An alternative was considered practicable only if it met all of the following criteria:

(1) The alternative is capable of being implemented using existing engineering
approaches (e.g., existing tunnel boring technology).

(2) Construction and operational costs are not prohibitively expensive by any
standard.

(3) The alternative meets the fundamental project purpose to modernize the
physical water conveyance infrastructure in the Delta.

(4) The alternative provides sufficient seismic resiliency to minimize water supply
disruption from a major earthquake.

(5) The alternative provides sufficient resiliency against the anticipated impacts of
sea-level rise and climate change on Delta hydrodynamics and water quality.

Alternatives that satisfied these screening criteria were then evaluated under the CWA
Section 404(b)(1) Guidelines to determine whether any would have less adverse impact
on the aquatic ecosystem.

5.4 Programmatic NEPA Comparison of Alternatives

In addition to the practicability screening discussed above, the Corps evaluated the
alternatives carried forward for detailed analysis to compare their relative
environmental, economic, and technical merits, consistent with NEPA. This
programmatic comparison, based on the analyses in the FEIS, provides the rationale for
identifying the Environmentally Preferable Alternative.

a. Environmental Considerations: As detailed in the FEIS, Appendix 1, Chapter
3, all action alternatives would result in significant temporary construction-related
impacts to air quality, noise, and transportation. However, the alternatives differ
substantially in their permanent impacts. The Central and Eastern Corridor Alignments
(Alternatives 1, 2b, 3, and 4b) would require the construction of a large Southern
Forebay, resulting in significantly greater permanent impacts to agricultural lands,
terrestrial habitats, and waters of the U.S. in the central Delta compared to the Bethany
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Reservoir Alignment. By utilizing existing reservoir capacity, the Bethany Reservoir
Alignment avoids these specific impacts.

b. Economic Considerations: As analyzed in the FEIS, Appendix 1, Chapter 3,
Section 3.17, all alternatives would generate significant, temporary positive economic
effects through construction-related employment and spending. However, the Central
and Eastern alignments would result in greater long-term adverse economic effects due
to the conversion of a larger area of productive agricultural land for construction of a
large Southern Forebay.

c. Technical Considerations: As described in the FEIS, Appendix 1, Chapter 2,
all action alternatives were determined to be technically feasible using existing
engineering and construction methods.

5.5 Alternatives Considered

a. Through-Delta Conveyance Alternative: This concept involved upgrading
existing Delta channels and levees to convey water from the north Delta to the south
Delta pumping facilities, without constructing a new isolated tunnel.

This alternative was determined not to be practicable because it fails to meet the overall
project purpose. While it meets the criteria for availability and basic technology, it fails
to adequately address the fundamental needs of seismic and climate change resiliency.
Upgrading existing levees would not eliminate the vulnerabilities associated with
seismically induced levee failure and subsequent salinity intrusion in the Delta, nor
would it effectively manage the long-term effects of sea-level rise on water supply
reliability. Because the alternative fails to meet fundamental components of the project
purpose, it does not represent a practicable alternative under the CWA Section
404(b)(1) Guidelines. Accordingly, the Through-Delta Conveyance Alternative was
eliminated from detailed study. A detailed evaluation of this alternative can be found in
the FEIS, Appendix D, Alternatives Screening Analysis.

b. Central Corridor Alignment (Alternatives 1 and 2): This alternative proposed
constructing the new intakes (Intakes B and C) on the Sacramento River and routing the
45-mile tunnel through the central portion of the Delta. This alignment would terminate
at a newly constructed Southern Forebay adjacent to the existing Clifton Court Forebay,
requiring extensive surface disturbance, discharges of fill, and levee modifications to
integrate with the existing SWP pumping infrastructure.

The Central Corridor Alignment was determined to be practicable after being evaluated
against all screening criteria. It utilizes existing technology, meets the purpose of
seismic and climate resiliency via an isolated deep tunnel, and is logistically viable.
Because it was found to be practicable, it was carried forward for a comparative
evaluation of its environmental impacts. A detailed evaluation of this alternative can be
found in the FEIS, Appendix D, Alternatives Screening Analysis.
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c. Eastern Corridor Alignment (Alternatives 3 and 4): Similar to the Central
Corridor, this alternative utilizes Intakes B and C but routes the tunnel further east
before terminating at the newly constructed Southern Forebay.

This alternative was also determined to be practicable and was carried forward for
detailed environmental review. A detailed evaluation of this alternative can be found in
the FEIS, Appendix D, Alternatives Screening Analysis.

d. Bethany Reservoir Alignment (Alternative 5, Proposed Action): This
alternative, the applicant’s preferred alternative, consists of the same two 3,000 cubic
feet per second (cfs) intakes (Intakes B and C) on the Sacramento River. However, the
tunnel alignment continues further south and east, bypassing the need for a new
Southern Forebay entirely. Instead, water would be pumped directly into the existing
Bethany Reservoir via a new pumping plant and aqueduct complex near Mountain
House.

This alternative was determined to be practicable as it fully satisfies all practicability
screening criteria. It utilizes existing tunneling technology, provides the required
seismic and climate resiliency, and its capacity of 6,000 cfs meets the water supply
reliability objectives. As a practicable alternative, it was carried forward for a
comparative evaluation of environmental impacts.

Compared to the Central and Eastern Corridor Alignments, the Bethany Reservoir
Alignment would have fewer adverse environmental effects and impacts to waters of the
U.S. While all three alignments share the exact same intake configurations on the
Sacramento River and therefore possess identical direct impacts to the riverine aquatic
ecosystem and fish-bearing habitats at the point of diversion, the Bethany Reservoir
Alignment avoids the construction of the Southern Forebay.

Table 2. Total Impacts to Waters of the U.S.

Alternative Description Total Impacts to Waters
of the U.S. (acres)
Alternative 1 Central Alignment, 6,000 cfs, 226.33
Intakes B and C
Alternative 2 Central Alignment, 3,000 cfs, 217.03
Intake C
Alternative 3 Eastern Alignment, 6,000 cfs, 168.86
Intakes B and C
Alternative 4 Eastern Alignment, 3,000 cfs, 159.5
Intake C
Alternative 5 Bethany Reservoir Alignment, 60.98
(Proposed Action) | 6,000 cfs, Intakes B and C

Source: Final Programmatic EIS, Appendix 1, Chapter 3, Table 3.5-11
By eliminating the Southern Forebay, the Bethany Reservoir Alignment substantially

reduces impacts to waters of the U.S. located in the vicinity of Clifton Court Forebay.
The Central and Eastern alignments would require significant discharges of fill material
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to construct the forebay embankments, control structures, and expansion areas. The
Bethany Reservoir Alignment utilizes uplands for its southern pumping plant and
discharges directly into an existing artificial reservoir, concentrating its southern surface
footprint in areas of comparatively lower ecological value and avoiding large-scale fill in
potential waters of the U.S.

5.6 Determination of Practicable Alternatives

The Corps evaluated the full range of alternatives in accordance with the CWA Section
404(b)(1) Guidelines using a multi-step screening process to efficiently identify the
alignment most likely to contain the LEDPA.

An initial screening was conducted to eliminate alternatives that were clearly not the
alignment most likely to contain the LEDPA. This screening, based on the Corps’
independent review of information contained in the FEIS and Appendix D, eliminated
the following alternatives:

(1) No Action Alternative: Determined to be not practicable because it fails to meet
the Overall Project Purpose (lacks seismic and climate resiliency).

(2) Through-Delta Conveyance: Eliminated from further detailed consideration
because it fails to meet the project purpose regarding long-term reliability and seismic
risk.

Based upon this initial screening, the Central Corridor, Eastern Corridor, and Bethany

Reservoir Alignments were carried forward through the evaluation process. All three
were found to be practicable.
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Figure 2. Practicable Alternatives Carried Forward
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5.7 Alternative Considered to be Environmentally Preferable

As described in the FEIS, Appendix 1, Chapter 2, under the Central and Eastern
Alignments, the construction of the Southern Forebay on Byron Tract is the largest
single source of potential indirect impacts to waters of the U.S. These alternatives
would result in major excavation requiring significant dewatering and ground
improvement, which could alter local and regional groundwater hydrology and
potentially affect adjacent waters of the U.S., including those within the Clifton Court
Forebay area. Dewatering would also be required for the numerous tunnel shafts along
these alignments. The Central Alignment (Alternatives 1 & 2) shafts are located within
the Delta islands (e.g., Bouldin Island, Mandeville Island), which are characterized by
high groundwater and organic soils, increasing the potential for localized indirect
hydrological effects on nearby waters of the U.S. and agricultural drains.

The Bethany Reservoir Alignment avoids the construction of the Southern Forebay
entirely. By doing so, it eliminates the single largest source of potential indirect impacts
to waters of the U.S. While this alternative still requires dewatering for tunnel shafts, its
southern facilities (Bethany Reservoir Pumping Plant and Surge Basin) would be
located in uplands with different geological and hydrological characteristics than the
central Delta islands, specifically located above flood elevation, indicating it is in an area
less susceptible to widespread groundwater-related construction impacts compared to
the Byron Tract location of the Southern Forebay.

The Central and Eastern Corridor Alignments, while practicable, were determined not
to be the alignments most likely to contain the LEDPA because they would result in
greater adverse impacts to aquatic resources, specifically waters of the U.S., due to the
massive footprint of the required Southern Forebay, when compared to the Bethany
Reservoir Alignment. Therefore, the Bethany Reservoir Alignment (Alternative 5) was
found to be environmentally preferable.

5.8 Corps Determination of the Alignment Most Likely to Contain the LEDPA

Based on this comparative evaluation of practicable alternatives, the Corps has
determined that the Bethany Reservoir Alignment represents the corridor most likely to
yield the LEDPA. This programmatic determination is based on the Corps’
independent evaluation of the available information and reflects consideration of both
the extent and type of impacts to waters of the U.S.

The Bethany Reservoir Alignment meets the overall project purpose while resulting in
fewer adverse impacts to the aquatic ecosystem than the other practicable alternatives.
Although all action alternatives share identical aquatic resource impacts at the
Sacramento River intakes, the Corps determined that the Central and Eastern
alignments would result in greater overall adverse effects to wetlands and mudflats due
to the construction of the Southern Forebay, specifically the Byron Tract. Wetlands
and mudflats are special aquatic sites and are afforded particular consideration under
the CWA Section 404(b)(1) Guidelines (40 C.F.R. § 230.10(c) and 230.11).
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This determination reflects the Corps’ independent evaluation of the programmatic
information and the comparative analysis of practicable alternatives conducted pursuant
to the CWA Section 404(b)(1) Guidelines. Accordingly, the Corps determined that the
Bethany Reservoir Alignment achieves the overall project purpose while resulting in the
least adverse impact to the aquatic ecosystem, consistent with the requirements of the
CWA Section 404(b)(1) Guidelines to avoid and minimize impacts to aquatic resources
to the maximum extent practicable.

Accordingly, the Corps concludes that the Bethany Reservoir Alignment satisfies the
requirements of the CWA Section 404(b)(1) Guidelines at a programmatic level and will
serve as the designated alignment for all future, site-specific permit evaluations.

6. CONSIDERATION OF APPLICABLE LAWS AND POLICIES

a. National Environmental Policy Act (NEPA): The Corps served as the lead
federal agency for the preparation of the FEIS. The FEIS evaluated the construction
and maintenance of the proposed action and analyzed the direct, indirect, and
cumulative effects of practicable alternatives across various alignments. The Corps
adhered to all NEPA procedural mandates, including public notice and timeline
requirements, under the regulations in effect at the time the Notice of Intent was
published (i.e., 40 C.F.R. §§ 1500 - 1508 (2020), 33 C.F.R. Part 230 (1988), and 33
C.F.R. § 325, Appendix B (1988)). The FEIS discloses the probable impacts of each
alternative while accounting for the applicant’s proposed mitigation. As project-level
designs and studies mature, supplemental NEPA documentation (e.g., Environmental
Assessment or Supplemental EIS) may be developed to support future permit
decisions, including a decision on whether to issue a Section 408 Letter of Permission.

b. Section 401 of the Clean Water Act Section 401 of the CWA: This
programmatic ROD concludes the NEPA review process for the proposed action and
does not authorize any discharge of dredged or fill material into waters of the U.S.
Consequently, a CWA Section 401 Water Quality Certification (WQC) is not required
prior to the execution of this ROD. Pursuant to 33 U.S.C. § 1341 and 33 C.F.R. §
325.2(b)(1)(ii), the Corps shall not issue any future, site-specific DA permits for the
project until the applicant obtains a CWA Section 401 WQC, or a waiver thereof, from
the California State Water Resources Control Board. In accordance with 33 C.F.R. §
325.4(a)(1), any conditions set forth in a future WQC will be incorporated as binding
special conditions into any corresponding Corps authorization(s). The Corps will
conduct any required consultation with the USEPA as required by 40 C.F.R. § 401(a)(2)
of the CWA prior to making a permit decision on any future actions proposed for the
DCP.

c. Endangered Species Act of 1973 (ESA): The proposed action complies with

Section 7 of ESA. Appendix 1, Section 3.4 (Fisheries and Aquatic Habitat) in the FEIS
identifies potential impacts of the proposed action on federally listed threatened or
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endangered species and the 2025 Biological Assessment (BA)® analyzes the potential
effects of the proposed action on listed species, and details the project's activities, and
evaluates how those activities might impact each species and its habitat.

For consultation with the National Marine Fisheries Service (NMFS), the Corps
determined that the proposed action may affect and is likely to adversely affect the
Federally-listed Chinook salmon, Sacramento River winter-run ESU and Central Valley
spring-run ESU (Oncorhynchus tshawytscha), Green sturgeon, Southern DPS
(Acipenser medirostris), Steelhead, California Central Valley DPS (Oncorhynchus
mykiss) and/or their critical habitat.

Based on available information, the Corps determined that the proposed action would
have no effect on the Southern Resident Killer Whale (SRKW) (Orcinus orca). The BA
concludes that the proposed Delta Conveyance Project, including its operations, would
have a negligible impact on the overall availability of Central Valley Chinook salmon.
The Corps’ federal action is limited to a decision on whether to permit the construction
and maintenance of the proposed facilities. When operational impacts are separated
from construction impacts, and construction impacts include implementation of the
applicant’s proposed avoidance and minimization measures during project construction,
these negligible impacts become effectively “zero”. Given that the construction activities
would not appreciably diminish the quantity or quality of prey species available to
SRKW, the Corps determined that the proposed action would have no effect on SRKW
or its critical habitat. Therefore, formal consultation for this species was not required.

For consultation with the U.S. Fish and Wildlife Service (USFWS) the Corps determined
that the proposed action may affect and is likely to adversely affect the Federally-listed
Delta smelt (Hypomesus transpacificus), Longfin smelt (Spirinchus thaleichthys), San
Joaquin kit fox (Vulpes macrotis mutica), Least Bell’'s vireo (Vireo bellii pusillus),
Western yellow-billed cuckoo (Coccyzus americanus occidentalis), California red-legged
frog (Rana draytonii), California tiger salamander (Ambystoma californiense), Giant
garter snake (Thamnophis gigas), Valley elderberry longhorn beetle (Desmocerus
californicus dimorphus), Vernal pool fairy shrimp (Branchinecta lynchi), Vernal pool
tadpole shrimp (Lepidurus packardi), and and/or their critical habitat. Additionally, the
Corps determined the proposed action may affect but is not likely to adversely affect the
California least tern (Sternula antillarum browni). The Corps also requested conference
opinions for the following candidate species, which are proposed as threatened:
Northwestern Pond turtle (Actinemys marmorata), Western spadefoot (Spea
hammondii), and the Monarch butterfly (Danaus Plexippus).

The Corps received a Biological Opinion (BO) from the USFWS March 9, 2026, and a
BO from NMFS on May 29, 2026, for proposed impacts to listed species as a result of
constructing and maintaining the DCP. As applicable, compliance with the BOs will be
added as special conditions to any future, site-specific, DA permit or authorization, if
issued. The BOs are in Attachment B.

% https://www.spk.usace.army.mil/Portals/12/documents/requlatory/Delta%20Conveyance%20Project/BA/2024.05-
DCP-Biological-Assessment-201900899.pdf
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d. Fish and Wildlife Coordination Act (FWCA): The proposed action complies
with the FWCA. Appendix 1, Chapter 4 (Other Statutory Requirements) of the FEIS
discusses how the Corps, as the lead federal agency, has coordinated with the USFWS
and the NMFS throughout the NEPA process to solicit their views and
recommendations on the project's impact on fish and wildlife resources, thereby
satisfying the requirements of the FWCA. As cooperating agencies, the USFWS and
NMFS participated in the preparation of the EIS; however, neither provided any
substantive comments on compliance with the FWCA.

The execution of this programmatic ROD does not directly affect fish or wildlife species,
as it does not authorize any discharge of dredged or fill material into waters of the U.S.
or any work in navigable waters. Decisions on individual, future, site-specific DA permit
applications for the DCP will comply with the FWCA. This compliance will be based on
the Corps’ ongoing coordination with the USFWS and NMFS during the tiered, project-
level review process, ensuring that the conservation of wildlife resources is given equal
consideration to other features of the proposed action prior to any permit authorization.

e. Magnuson-Stevens Fishery Conservation and Management Act (MSA):
The proposed action is in compliance with the MSA. The FEIS evaluates the potential
for the proposed action to adversely affect EFH. As stated in the FEIS, Appendix 1,
Chapter 3, Section 3.4 (Fisheries and Aquatic Habitat), the Corps determined that the
project's construction-related activities, such as in-water work for intake construction,
could adversely affect EFH for Pacific salmon. As a result of EFH consultation, NMFS
determined the proposed action adequately addressed, mitigated, and offset adverse
impacts to EFH; therefore, no additional conservation measures were recommended.

The execution of this programmatic ROD does not directly affect EFH, as it does not
authorize any discharge of dredged or fill material into waters of the U.S. or any work in
navigable waters. Decisions on individual, future, site-specific DA permit applications
for the DCP will comply with the MSA. This compliance will be based on the Corps’
evaluation of adverse effects to EFH during the tiered, project-level review process. If
consultation for adverse effects to EFH are needed in later phases/work packages, the
Corps will reinitiate consultation as needed.

f. Section 106 of the National Historic Preservation Act (NHPA): The
proposed action complies with Section 106 of the NHPA. The Corps, as the lead
federal agency, has fulfilled its responsibilities under Section 106 for this programmatic
stage of the undertaking. The Corps initiated consultation with the California State
Historic Preservation Officer (SHPO), federally recognized Native American Tribes, and
other interested parties. As documented in the FEIS, Appendix 1, Chapter 3, Section
3.7 (Cultural Resources), the Corps determined that the construction of the DCP is an
undertaking with the potential to cause adverse effects on historic properties.

Due to the programmatic nature of the FEIS and the fact that detailed engineering

designs for all project components are not yet complete, the Corps pursued the
development of a Programmatic Agreement (PA) pursuant to 36 C.F.R. § 800.14(b).

Page 18 of 30



Record of Decision (SPK-2019-00899)

The PA establishes a comprehensive, long-term process for the continued identification,
evaluation, and treatment of historic properties during the subsequent design and
construction phases of the project.

A final PA was executed by the Corps and the SHPO on August 22, 2025. The DWR is
also an invited signatory to the PA. The executed PA is in Attachment C.

This PA stipulates the roles and responsibilities of all parties and outlines the specific
procedures for future, tiered reviews that will occur as individual project components are
designed. These procedures include, but are not limited to, finalizing the Area of
Potential Effects (APE) for specific activities, conducting intensive cultural resource
surveys, evaluating resources for National Register eligibility in consultation with the
SHPO and consulting parties, and developing and implementing site-specific treatment
plans to resolve any adverse effects.

The execution of this ROD does not authorize any ground-disturbing activities. The
Corps will ensure that any future permit decisions for the DCP comply with the
stipulations of the executed PA. Where applicable, adherence to the PA will be a
special condition of any subsequent DA permit, if issued. Through the execution of the
PA, the Corps has taken into account the effects of the undertaking on historic
properties and has satisfied its Section 106 responsibilities for this stage of review.

d. Section 176(C) of the Clean Air Act (CAA) General Conformity Rule
Review: The proposed action has been analyzed for conformity applicability pursuant to
regulations implementing Section 176(c) of the Clean Air Act (40 C.F.R. § 93, Subpart
B). As detailed in the FEIS, Appendix 1, Chapter 3, Section 3.3, direct and indirect
emissions from the proposed construction activities are projected to exceed the de
minimis thresholds for Nitrogen Oxides (NOXx), a precursor to ozone, in both the
Sacramento Valley Air Basin and the San Joaquin Valley Air Basin.

Because the project's emissions would exceed these thresholds, a formal General
Conformity Determination was required and was prepared for the project, located in
Appendix 4 of the FEIS. This determination demonstrates that through the
implementation of a comprehensive suite of on-site mitigation measures (as described
in FEIS Appendix C1) and the applicant's commitment to fully offset remaining
emissions through a Voluntary Emission Reduction Agreement (VERA) or equivalent
mechanism (as required by Mitigation Measure AQ-1), the project conforms to the State
Implementation Plan for the attainment and maintenance of the National Ambient Air
Quality Standards. For this reason, the proposed action is in compliance with the Clean
Air Act.

h. Executive Order 11988: Floodplain Management: As documented in
Appendix 1, Chapter 4, Section 4.3 of the FEIS, the Corps conducted a detailed eight-
step analysis to ensure compliance with this Executive Order. This analysis confirms
the proposed action is located within the 100-year and 500-year floodplain of the
Sacramento-San Joaquin Delta. As evaluated in the alternatives screening process
(FEIS, Appendix D), there are no practicable alternatives that would meet the project's

Page 19 of 30



Record of Decision (SPK-2019-00899)

fundamental purpose and need while being located outside of the floodplain. Potential
impacts to the floodplain have been minimized to the maximum extent practicable. The
FEIS documents that permanent project facilities will be designed and constructed to
provide protection from, at a minimum, a 200-year flood event, including projected sea
level rise for the year 2100. Furthermore, construction near federal project levees will
be designed to be flood-neutral and maintain the existing level of flood protection. The
public was notified of the project's location within the floodplain and had the opportunity
to comment through the public review periods for the draft EIS and final EIS.

Prior to authorizing any specific construction activity, the Corps will ensure that the final
project designs are compatible with state and local floodplain management
requirements. This includes the applicant obtaining all necessary authorizations, such
as an encroachment permit from the Central Valley Flood Protection Board (CVFPB),
for any work that alters or encroaches upon a designated floodway.

Based on the comprehensive eight-step analysis documented in the FEIS, the Corps
has determined that the proposed action is in compliance with Executive Order 11988.

i. Effects on Corps Civil Works Projects Under Section 14 of the River and
Harbors Act (33 USC 408): The proposed action (Bethany Reservoir Alignment)
involves activities that will alter existing federal civil works projects. Specifically, the
construction of Intakes B and C on the east bank of the Sacramento River, and the
routing of the tunnel beneath the federal levee system will require modifications to the
Sacramento River Flood Control Project. The potential impacts of these construction
activities on flood management infrastructure and levee integrity are analyzed in
Appendix 1, Chapter 3, Section 3.9 (Flood Protection) and Section 3.10 (Geology and
Seismicity) of the FEIS.

The execution of this programmatic ROD finalizes the NEPA review for the project
corridor but does not grant Section 408 permission. Due to the tiered framework for
future permit evaluations for this project, Section 408 compliance will be achieved as
detailed engineering plans become available.

Prior to any construction that alters or occupies a federal levee, the applicant (DWR), in
coordination with the non-federal sponsor (the Central Valley Flood Protection Board),
must submit a complete Section 408 request for permission. Pursuant to Corps policy,
the Corps will not issue any site-specific, tiered Section 404 or Section 10 permits for
those project components until the required Section 408 permission has been formally
granted.

7. CONSIDERATION OF MITIGATION MEASURES
In evaluating the proposed action, the Corps has applied the mitigation requirements set
forth in its regulations at 33 C.F.R. § 332, "Compensatory Mitigation for Losses of

Aquatic Resources," which implements the CWA Section 404(b)(1) Guidelines. These
regulations require a mitigation sequence where all practicable steps must first be taken
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to avoid and then minimize adverse impacts to waters of the U.S. before considering
compensatory mitigation for unavoidable impacts.

The applicant has, to the extent practicable at this programmatic stage, designed the
project to avoid and minimize impacts. As discussed in the alternatives analysis, the
selection of the Bethany Reservoir Alignment avoids the large impacts to waters of the
U.S. that would have been associated with the construction of a new Southern Forebay.
Further minimization of impacts will be required during the development of final, site-
specific engineering plans. The remaining unavoidable adverse impacts on aquatic
resources are analyzed in Appendix 1, Chapter 3, Section 3.5 of the FEIS.

To offset these unavoidable impacts, the applicant has drafted a Compensatory
Mitigation Plan (FEIS, Appendix C3). The Corps has reviewed this plan and finds that it
establishes a reasonable and practicable framework for providing compensatory
mitigation that aligns with the preference hierarchy established in 33 C.F.R. § 332.3(b).
This regulation establishes a preference for: (1) mitigation bank credits, (2) in-lieu fee
(ILF) program credits, and (3) permittee-responsible mitigation.

As described in the Compensatory Mitigation Plan, the applicant intends to utilize this
hierarchy as follows:

a. Mitigation Bank or ILF Credits: For impacts to certain specialized aquatic
resource types, such as vernal pools and alkaline wetlands, the applicant proposes to
purchase credits from existing, agency-approved mitigation banks or ILF’s where such
credits are available and appropriate. This aligns with the first and second preferences
in the hierarchy.

b. Permittee-Responsible Mitigation: For impacts to other habitat types
where mitigation bank or ILF credits are not available or sufficient to offset the impacts,
the applicant proposes to implement large-scale, permittee-responsible mitigation at
sites such as Bouldin Island (would create or enhance habitat in areas where it could be
sustained with little maintenance) and the 1-5 Ponds (would reconfigure three perennial
ponds to develop habitat for giant garter snake and other species). The use of
permittee-responsible mitigation is appropriate in this case, consistent with Corps
regulations, due to the large and unique nature of the project's impacts for which
sufficient bank or ILF credits are not available.

Final compensatory mitigation requirements for each project phase will be determined
during the review of subsequent, site-specific permit applications. These requirements
will be based on final, field-verified aquatic resource delineations and the confirmed
extent of impacts waters of the U.S. Any permits issued by the Corps would incorporate
special conditions to ensure all required compensatory mitigation is successfully
implemented and complies with all applicable regulations, including the provisions of 33
C.F.R. § 332.

8. COMPLIANCE WITH 404(B)(1) GUIDELINES

Page 21 of 30



Record of Decision (SPK-2019-00899)

Because the FEIS analyzes impacts based on conceptual engineering and desktop
aquatic resource delineations, this ROD cannot make a final, site-specific determination
of compliance with the CWA Section 404(b)(1) Guidelines. Instead, this ROD
establishes the programmatic framework that will govern all future CWA Section
404(b)(1) evaluations for the project. The FEIS and this ROD will inform future project-
level compliance with the CWA Section 404(b)(1) Guidelines in the following ways:

a. Establishment of the Alignment Most Likely to Contain the LEDPA: As
detailed in Section 5 of this ROD, the Corps has evaluated the alignment alternatives
and determined that the Bethany Reservoir Alignment is the corridor most likely to
contain the LEDPA. For each future work package, the Corps will review the scope and
configuration of the project components to ensure their consistency with the FEIS and
the Bethany Reservoir Alignment.

b. Avoidance and Minimization Measures: When the applicant submits a
permit application for a specific project component (e.g., a work package for the tunnel
shafts or the Bethany Complex), the Corps will review the proposed avoidance and
minimization measures to confirm that the specific field-verified footprint of the
discharge has been designed to avoid and minimize impacts to aquatic resources to the
maximum extent practicable.

c. Significant Degradation and Factual Determinations: The Corps will use
the field-verified aquatic resource delineations and detailed construction methods
provided in future permit applications to make the required factual determinations
regarding the physical, chemical, and biological effects of the specific discharge (40
C.F.R. § 230.11). Because these factual determinations are inherently site-specific and
dependent upon detailed project design, it is not practicable to make such findings at
this programmatic stage. The Corps will use these future, site-specific determinations
to ensure that any discharge, considered individually and cumulatively, will not cause or
contribute to significant degradation of waters of the U.S. (40 C.F.R. § 230.10(c)).

d. Mitigation Adequacy: The programmatic Compensatory Mitigation Strategy
(FEIS Appendix C3) described in this ROD provides the baseline framework. However,
the Corps will determine the final, required compensatory mitigation amounts and
methods during the tiered review to ensure the specific discharge complies with the
requirement to minimize adverse impacts (40 C.F.R. § 230.10(d)) and achieves the
Corps’ "no net loss" of aquatic resource functions and services policy.

In summary, no DA permit will be issued for any phase of the proposed project until the
Corps has completed a tiered, site-specific evaluation and concluded that the specific
proposed discharge fully complies with all provisions of the CWA Section 404(b)(1)
Guidelines.

9. CWA SECTION 404 & RHA SECTION 10 PUBLIC INTEREST REVIEW

Pursuant to 33 C.F.R. § 320.4(a), the Corps evaluates permit applications by balancing
the reasonably foreseeable benefits of a proposed activity against its reasonably
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foreseeable detriments to determine whether the activity would be contrary to the public
interest. The Corps has conducted a comprehensive, programmatic Public Interest
Review to evaluate the probable impacts of the overall project, consistent with the
requirements of 33 C.F.R. § 320.4. This review is based on the extensive information
contained in the FEIS and its appendices.

This programmatic Public Interest Review evaluates the overall project concept and the
Bethany Reservoir Alignment; however, it does not authorize any specific construction
activity. Authorization of work requiring a DA permit will occur only after the Corps
reviews individual permit applications for specific work packages and makes a final
public interest determination based on the detailed information available for that action.

9.1 The Corps has considered all public interest factors, as follows:

a. Public and Private Need for the Project: As described in the FEIS,
Appendix 1, Chapter 1, Section 1.5, there is a public need for the proposed project. The
project would address critical state interests by modernizing an aging water conveyance
system to protect it from seismic risks and the long-term effects of extreme weather
events and sea level rise. By improving the reliability of the State Water Project (SWP),
the project supports public health and safety and the economic stability of regions that
depend on this water supply.

b. Conservation, Wetlands, and Fish and Wildlife Values: As described in
the FEIS, Appendix 1, Chapter 3, Sections 3.4 and 3.5, detriments include the
permanent loss of waters of the U.S. from the construction of intakes, shafts, and other
facilities. Construction would also cause temporary disturbances to aquatic and
terrestrial habitats, including potential noise impacts on special-status fish and habitat
fragmentation for terrestrial species. These detriments are weighed against the project's
stated purpose of providing operational flexibility to improve aquatic conditions.
Unavoidable impacts to waters of the U.S. would be addressed through a final
compensatory mitigation plan, to be approved with each individual permit application, to
ensure "no net loss" of aquatic resource functions and services.

c. Economics: As described in the FEIS, Appendix 1, Chapter 3, Section 3.17,
the construction phase of the proposed project would have both positive and negative
effects on the regional economy. The multi-billion-dollar project would have a
substantial, short-term beneficial economic impact through the creation of several
thousand construction-related jobs and associated labor income over the duration of the
construction period. Conversely, construction would also result in a permanent adverse
economic impact by removing agricultural land from production, leading to a loss of
agricultural revenue and employment in the Delta region.

d. Aesthetics: As described in the FEIS, Appendix 1, Chapter 3, Section 3.1,
project construction would permanently and significantly alter the visual character of the
north Delta, converting a rural, agricultural landscape into one containing large,
industrial-scale water intake facilities. The introduction of these structures would have
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an adverse effect on scenic resources along the Sacramento River and State Route
160.

e. General Environmental Concerns: The primary environmental concerns
are the substantial construction-related impacts to local communities from noise (FEIS,
Appendix 1, Chapter 3, Section 3.15), traffic (FEIS, Appendix 1, Chapter 3, Section
3.19), and air emissions (FEIS, Appendix 1, Chapter 3, Section 3.3), as well as impacts
to agricultural lands (FEIS, Appendix 1, Chapter 3, Section 3.2) and the aesthetic
character of the Delta (FEIS, Appendix 1, Chapter3, Section 3.1).

f. Historic Properties: As described in the FEIS, Appendix 1, Chapter 3,
Section 3.7, the proposed project would result in adverse effects on historic and
prehistoric cultural resources from ground-disturbing construction activities. A
Programmatic Agreement (PA) has been executed by the Corps and the California
SHPO (FEIS Appendix 7), which establishes the process for consultation and the
development of treatment plans to resolve adverse effects as each work package is
developed.

g. Water Supply and Water Quality: While the project's stated purpose is to
improve water supply reliability, the operational aspects of water supply are outside the
Corps' jurisdiction. Potential temporary adverse impacts to water quality during
construction will be managed through site-specific Best Management Practices (BMPs)
and compliance with the CWA Section 401 WQC, which must be obtained prior to
working in waters of the U.S. The analysis of construction impacts on water quality is
found in the FEIS, Appendix 1, Chapter 3, Section 3.21.

h. Flood Hazards and Floodplain Management: As described in the FEIS,
Appendix 1, Chapter 3, Section 3.9 and Chapter 4, Section 4.3, all project facilities
would be constructed to provide protection from, at a minimum, a 200-year flood event,
including projected sea level rise. Modifications to federal project levees would be
designed to be flood neutral. Project construction is not expected to increase flood risk.

i. Land Use: As described in the FEIS, Appendix 1, Chapter 3, Section 3.13,
project construction would permanently change land use from predominantly agricultural
open space to water conveyance infrastructure at the intake sites and other facility
locations.

j- Recreation: As described in the FEIS, Appendix 1, Chapter 3, Section 3.16,
project construction would have temporary adverse impacts on boating and shoreline
recreation near the intake construction sites on the Sacramento River. The proposed
project would also alter a portion of the shoreline at the Bethany Reservoir State
Recreation Area.

k. Food and Fiber Production: As described in the FEIS, Appendix 1, Chapter
3, Section 3.2, project construction would convert Prime Farmland and other agricultural
lands out of production, resulting in an adverse impact on food and fiber production in
the Delta.
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I. Energy Needs: As described in the FEIS, Appendix 1, Chapter 3, Section
3.20, project construction would result in considerable short-term consumption of
energy. Construction activities would require substantial quantities of diesel and
gasoline to power heavy equipment, trucks, and other vehicles over the multi-year
construction period. While the applicant proposes to implement measures to improve
efficiency, the overall energy demand for construction represents a considerable,
temporary draw on regional energy resources. Routine physical maintenance of the
facilities post-construction would require minor, intermittent energy consumption.

m. Safety: All intakes, tunnel shafts, pumping plants, and associated
infrastructure in waters of the U.S. would be designed and constructed to meet all
applicable federal and state safety standards, as described throughout the FEIS,
Appendix 1, Chapter 2 (Project Description) and Section 3.12 (Hazards, Hazardous
Materials, and Wildfire).

n. Considerations of Property Ownership: As described in the FEIS, Appendix
1, Chapter 3, Section 3.17, project construction would require the acquisition of private
property. All acquisitions would be conducted in accordance with applicable federal and
state laws.

o. Navigation, Shore Erosion and Accretion, and Structures in Navigable
Waters: As described in the FEIS, Appendix 1, Chapter 3, Section 3.14, project
construction would have temporary impacts on navigation during in-water construction
at the intakes but is not expected to have long-term adverse effects on commercial or
recreational navigation. Any work in navigable waters would require authorization under
RHA Section 10.

p- Air and Noise Quality: As described in the FEIS, Appendix 1, Chapter 3,
Sections 3.3 and 3.15, project construction would have substantial, temporary adverse
impacts from construction activities on local air quality (from NOx emissions) and noise
levels. These impacts would be managed through a combination of on-site mitigation
measures and off-site mitigation, including the purchase of emission reduction credits.

9.2 Public Interest Determination

After considering all relevant public interest factors, the Corps has balanced the
proposed project’s reasonably foreseeable benefits and detriments at a programmatic
level. The project would result in significant and unavoidable adverse impacts, most
notably to the aesthetic and cultural landscape of the Delta, agricultural lands, and local
communities during the long-term construction period.

However, the proposed project also addresses a critical public need to secure
California's primary water supply against catastrophic failure from seismic events and
long-term degradation from sea-level rise. Providing this reliability is a foundational
policy objective of the State of California.
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Based on the information currently available, the Corps has determined that the benefits
of the overall project concept outweigh its detriments. Therefore, moving forward with a
tiered, phased approach to future permit decisions on the Bethany Reservoir Alignment
is not contrary to the public interest under 33 C.F.R. § 320.4.

This determination does not constitute approval of any future permit application. A final
public interest determination will be made for each individual permit application to
ensure that the specific proposed activity is not contrary to the public interest based on
the detailed information available at that time.

10. FUTURE PERMIT DECISIONS AND SPECIAL CONDITIONS

This ROD does not grant Section 408 permission, a real estate outgrant, or a Section
10/404 permit. Any future DA permits for individual phases or work packages of the
proposed project will be evaluated through separate, tiered permit decisions in
accordance with applicable laws and regulations.

Pursuant to Corps regulations at 33 C.F.R. § 325.4(a), the District Engineer may add
special conditions to any DA permit when such conditions are necessary to satisfy legal
requirements or to otherwise satisfy the public interest requirement. For this project,
any future permit decisions will include project-specific special conditions, as
appropriate, to ensure the proposed activities comply with the CWA Section 404(b)(1)
Guidelines and are not contrary to the public interest.

Such conditions may include, but are not limited to:

(1) Final Compensatory Mitigation Plan: A requirement for the applicant to develop
and receive Corps approval for a final compensatory mitigation and monitoring plan,
consistent with 33 C.F.R. § 332, to offset all unavoidable, site-specific impacts to waters
of the U.S.

(2) Compliance with Biological Opinions: A requirement for the applicant to
implement all relevant reasonable and prudent measures and terms and conditions from
the Biological Opinions issued by the USFWS and/or NMFS (Attachment B).

(3) Compliance with the Programmatic Agreement: A requirement for the applicant
to adhere to all stipulations within the executed Programmatic Agreement for the
protection of historic properties (Attachment C).

(4) Construction Constraints: Site-specific conditions related to construction timing,
methods, and monitoring to minimize impacts on navigation, water quality, and sensitive
species.

(5) Section 401 Water Quality Certification: A requirement for the applicant to obtain
a project-specific CWA Section 401 WQC, or a waiver thereof, from the California State
Water Resources Control Board for each specific discharge activity. All conditions of
the certification will be incorporated into the DA permit.
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(6) Section 408 Permission: A requirement for the applicant to obtain formal
permission under Section 14 of the RHA (33 U.S.C. § 408) prior to any alteration,
occupation, or use of a Corps civil works project (such as the Sacramento River Flood
Control Project levees). Any conditions established by an approved Section 408
permission will be incorporated into the DA permit to ensure the activity does not impair
the usefulness of the federal project and is not injurious to the public interest.

These and any other permit conditions will be determined during the Corps’ evaluation
of each individual permit application based on the detailed engineering designs and
verified environmental information available at that time.

11. FINDINGS

a. The Corps served as the lead federal agency for the preparation of the Delta
Conveyance Project Final Programmatic EIS (FEIS). The FEIS provides a
comprehensive and sufficient programmatic analysis of environmental impacts to
support the programmatic decision-making process. The purpose of this ROD is to
conclude the Corps’ responsibilities under the NEPA for this programmatic action and to
document the Corps’ determination of the corridor most likely to contain the LEDPA
under the CWA Section 404(b)(1) Guidelines.

b. This ROD concludes the programmatic NEPA review for the Delta Conveyance
Project. It does not authorize construction or constitute a final Department of the Army
decision for any specific project component. Specifically, this ROD does not authorize
the discharge of dredged or fill material into waters of the United States under Section
404 of the Clean Water Act; authorize structures or work in navigable waters of the
United States under Section 10 of the Rivers and Harbors Act of 1899; grant permission
to alter, occupy, or use a federal civil works project under Section 14 of the Rivers and
Harbors Act of 1899 (33 U.S.C. § 408); or approve a real estate outgrant for the use of
federally controlled lands or interests. Any authorization for construction activities under
these authorities will require separate, tiered regulatory actions and decisions based on
detailed engineering designs and the specific information available at the time of future
permit review.

c. Based on the comprehensive alternatives analysis documented in Section 5
and the FEIS (Appendix D), the Corps has determined that the applicant's proposed
project, the Bethany Reservoir Alignment, represents the corridor most likely to contain
the LEDPA that meets the Overall Project Purpose, based on the information currently
available regarding conceptual project design and aquatic resource impacts. This
programmatic determination reflects the Corps’ independent evaluation of practicability
and environmental effects in accordance with the CWA 404(b)(1) Guidelines. ltis
based on the finding that other alternatives were either not practicable because they
failed to meet the project's purpose and need (e.g., the No Action and Through-Delta
alternatives) or were more environmentally damaging to the aquatic ecosystem (e.g.,
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the Central and Eastern Corridor alignments requiring a massive new Southern
Forebay).

d. The Corps’ findings and determinations contained in this ROD reflect the Corps’
consideration of all relevant factors required under applicable law. The Corps has relied
on the analyses contained in the FEIS and other technical documentation to inform its
judgment and programmatic decision-making for this action.

e. The Corps recognizes that the aquatic resource impact estimates analyzed in
the FEIS are based on desktop delineations and conceptual engineering. This
programmatic estimate informs the Corps’ understanding of potential impacts and
mitigation planning but does not authorize specific impacts. Future permit decisions will
require field verification of aquatic resources and adjustment of authorized impacts and
compensatory mitigation, as appropriate, to ensure full compliance with applicable
regulations and the goal of "no net loss."

f. For future permit applications associated with the proposed project, the Corps
anticipates that evaluation of off-site alternatives will not be necessary where proposed
work is consistent with the Bethany Reservoir Alignment identified in this ROD. Instead,
future, tiered permit evaluations are expected to strictly focus on alternatives within the
Bethany Alignment, and project design modifications that further avoid and minimize
impacts to waters of the U.S. through micro-siting adjustments, construction methods,
and other minimization measures.

g. The Corps has fulfilled its responsibilities under Section 106 of the National
Historic Preservation Act at a programmatic level through the execution of a
Programmatic Agreement among the Corps and the California State Historic
Preservation Officer, executed on August 22, 2025. The Corps finds that this agreement
establishes an appropriate framework for the identification, evaluation, and treatment of
historic properties during subsequent site-specific reviews.

h. The Corps has completed consultation with the U.S. Fish and Wildlife Service
(USFWS) and the National Marine Fisheries Service (NMFS) under Section 7 of the
ESA and has fulfilled its consultation responsibilities for Essential Fish Habitat (EFH)
under Section 305(b) of the MSA. These consultations resulted in the issuance of
Biological Opinions addressing construction effects of the proposed action. Future
permit applications for specific work packages will be reviewed to ensure the proposed
activities are consistent with the analysis and conclusions of these Biological Opinions.
All applicable reasonable and prudent measures, and terms and conditions, will be
incorporated as special conditions into any subsequent Department of the Army permit.
Furthermore, pursuant to 50 CFR § 402.16, the Corps acknowledges its responsibility to
re-initiate Section 7 consultation if new information reveals that the effects of the action
may affect listed species or critical habitat in a manner or to an extent not previously
considered, if the action is subsequently modified, or if a new species is listed or critical
habitat is designated that may be affected by the action.
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i. Compliance with Section 401 of the CWA and Section 14 of the RHA (33
U.S.C. § 408) will be required for future permit applications associated with the project.
The applicant must obtain Section 401 WQC from the California State Water Resources
Control Board, and formal Section 408 permission from the Corps for alterations to
federal levees, prior to the issuance of any site-specific DA permit.

j- This ROD establishes a framework for future permit evaluations but does not
authorize the commencement of construction. Under this tiered framework, the
applicant will submit separate DA permit applications for functional work packages or
geographic phases requiring authorization. For each future permit application, the
Corps will conduct an independent evaluation of the specific proposed activity. Future
permit evaluations will be guided by the analyses contained in the FEIS and this ROD,
and additional environmental review will be conducted as appropriate to address site-
specific effects.

k. The Corps recognizes that additional site-specific requirements will be
necessary to ensure compliance with the Corps’ Regulatory Program requirements. As
described in Section10 of this ROD, any DA permits issued for individual work packages
will include special conditions designed to ensure compliance with applicable laws and
regulations and to address avoidance, minimization, and compensatory mitigation for
impacts to waters of the U.S.

I.  Nothing in this ROD predetermines the outcome of any future DA permit
decision, Section 408 permission, or real estate outgrant. The Corps retains full
authority and discretion to evaluate each individual permit application independently and
determine whether to issue, condition, or deny authorization based on the detailed, site-
specific information available at the time of review and compliance with all applicable
laws and regulations.

PREPARED BY:

((J ARy SN 16 hune 2025

eah M. Fisher Date
Regulatory Permit Specialist
Special Projects Branch

REVIEWED BY:
(MOO /?/’nwé)@\ 16 Jun 2026
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Branch Chief
Special Projects Branch
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Response to Comments on the Final Environmental Impact Statement:

a. On November 20, 2025, U.S. Environmental Protection Agency (EPA) Region 9
(Letter 1), in its capacity as a cooperating agency, submitted a letter acknowledging the
programmatic nature of the Final EIS (FEIS). The EPA noted its understanding that the
Corps cannot complete its review of the project proponent’s, Department of Water
Resources' (DWR'’s), permit requests until more detailed engineering designs are
available and stated its intent to remain involved as the project progresses.

Response: The Corps acknowledges EPA’s review of the FEIS and appreciates its
continued valuable participation as a cooperating agency. The Corps concurs with
EPA's understanding of the National Environmental Policy Act (NEPA) process for this
project. The purpose of this FEIS is to analyze the environmental impacts of the project
at a program-level, and subsequent permit decisions are contingent upon the receipt
and review of detailed engineering plans. The Corps affirms its commitment to ongoing
coordination with the EPA and other federal and state agencies. An electronic copy of
the signed Record of Decision (ROD) will be provided to the EPA as requested.

b. On January 2, 2026, law firm Somach Simmons & Dunn (Letter 2), on behalf of
the County of Sacramento, Sacramento County Water Agency, Sacramento Area
Sewer District (SacSewer), and City of Stockton, maintains that the FEIS repeats the
"legally deficient approach" of the Draft EIS by failing to take a "hard look" at the
project's landside and operational impacts. The letter claims the FEIS ignores adverse
"landside" (i.e., construction) impacts, specifically mentioning the Sacramento-San
Joaquin Delta National Heritage Area and SacSewer's Harvest Water Program. They
claim that operational impacts on Stockton's water supply, the EchoWater facility, public
health (from Harmful Algal Blooms), and groundwater have not been adequately
evaluated and request that the Corps deny the permit and require DWR to submit a
revised Draft EIS that addresses both landside and operational impacts before any
ROD is issued.

Comment Issue 1: Failure to Analyze Project Operations

Comment Summary: The commenting agencies maintain that the FEIS is legally
deficient for failing to analyze the operational impacts of the project on local water
supply, wastewater facilities, public health, and groundwater.

Response: The Corps' scope of analysis for the proposed Delta Conveyance Project is
limited to the direct and indirect effects of activities requiring a Department of the Army
authorization. For this project, this includes the discharge of dredged or fill material into
waters of the U.S. pursuant to Section 404 of the Clean Water Act (CWA) and work in
navigable waters pursuant to Section 10 of the Rivers and Harbors Act (RHA). The
operation of the conveyance facility is under the authority of the project proponent
(DWR) and/or U.S. Bureau of Reclamation (USBR) and is not part of the federal action
authorized or controlled by the Corps. Therefore, the analysis of operational impacts is
correctly excluded from the Corps' NEPA scope. The FEIS properly refers to the project



proponent’s (DWRs) Environmental Impact Report (EIR) for a more in-depth analysis of
project operations.

Comment Issue 2: Failure to Analyze Landside/Construction Impacts

Comment Summary: The commenting agencies assert that the FEIS fails to take a
"hard look" at landside impacts, including those to the Sacramento-San Joaquin Delta
National Heritage Area and the SacSewer Harvest Water Program.

Response: The FEIS evaluates the impacts of project construction on resources within
the study area. Potential effects on cultural, recreational, and agricultural resources,
which contribute to the character of the National Heritage Area, are analyzed in the
FEIS, Appendix 1, Chapter 3, Sections 3.7, 3.16, and 3.2, respectively. Impacts on
public services and utilities, including facilities such as the Harvest Water Program, are
addressed in Section 3.20. The Corps has determined that the FEIS provides a "hard
look" at the effects of constructing the water conveyance facilities and that the level of
analysis is appropriate for this programmatic-level decision.

Comment Issue 3: Procedural Request to Deny Permit and Revise EIS

Comment Summary: The commenting agencies request that the Corps deny the permit
application and require DWR to prepare a revised Draft EIS prior to issuing a ROD.

Response: The Corps acknowledges the request. The purpose of this FEIS is to
conclude the NEPA process for the programmatic phase of the project. Issuing a ROD
for a programmatic EIS is a standard procedural step. The ROD does not constitute a
final agency action or permit approval. Final permit decisions for specific project
components will be made after the applicant submits information required for a
complete application and after any required subsequent NEPA analysis is completed. A
revised Draft EIS is not warranted at this time as there have been no changes to the
proposed action or affected environment. The Corps will evaluate the need for
additional NEPA analysis with permit applications for specific project components, as
they are received.

Comment Issue 4: Submission of Prior EIR and Draft EIS Comments as Exhibits

Comment Summary: The commenting agencies attached extensive exhibits to their
letter, including expert testimonies from State Water Board hearings and comment
letters previously submitted regarding the State's EIR and the Corps' Draft EIS.

Response: The Corps acknowledges receipt of these exhibits. To the extent that the
exhibits focus on project operations, water rights, and state-level California
Environmental Quality Act (CEQA) compliance, these issues are outside the Corps'
NEPA scope of analysis, as discussed in Comment Issue 1 above. To the extent the
exhibits reiterate concerns regarding the physical impacts of landside construction (e.g.,
impacts to local utilities or the National Heritage Area), the Corps has determined that



these issues are substantially similar to the comments submitted by these same
agencies during the Draft EIS public review period. The Corps provided detailed
responses to those specific concerns in the FEIS, Appendix 3 (Responses to Public
Comments). The submitted exhibits do not present significant new circumstances or
information relevant to environmental concerns regarding the Corps regulatory authority
that would require a Supplemental EIS pursuant to 33 C.F.R. Part 325, Appendix B,
Paragraph 9(c).

c. On January 28, 2026, Solano County (Letter 3) provided comments reiterating
its strong opposition to the proposed project. They claim that the FEIS improperly
dismissed a "Through-Delta" levee-based alternative and contend that the Corps has
impermissibly excluded the operational impacts of the tunnel from its analysis, arguing
that NEPA requires a "hard look" at all direct and indirect project impacts. They
maintain that by not analyzing operations, the FEIS fails to disclose the full extent of
impacts on fisheries. The letter claims the FEIS does not adequately analyze the
indirect and cumulative environmental consequences of the compensatory mitigation
projects themselves. They dispute the FEIS’s conclusion that newly created tidal habitat
is unlikely to foster Harmful Algal Blooms (HABs), providing information that they
believe demonstrates otherwise. The letter states the FEIS fails to adequately address
potential transportation impacts affecting Solano County and Travis Air Force Base.
Many of the concerns raised in this letter reiterate comments previously submitted by
Solano County during the Draft EIS review period. The Corps provided detailed
responses to those initial comments in the FEIS, Appendix 3 (Responses to Public
Comments).

Comment Issue 1: Failure to Analyze Project Operations

Comment Summary: Solano County claims that under NEPA, the Corps' authority
extends to the operational impacts of the Delta Conveyance Project and that the FEIS is
deficient for excluding this analysis.

Response: The Corps' scope of analysis for the proposed Delta Conveyance Project is
limited to the direct and indirect effects of activities requiring a Department of the Army
authorization. For this project, this includes the discharge of dredged or fill material into
waters of the U.S. pursuant to Section 404 of the CWA and work in navigable waters
pursuant to Section 10 of the RHA. The operation of the conveyance facility is under
the authority of the project proponent (DWR) and/or U.S. Bureau of Reclamation
(USBR) and is not part of the federal action authorized or controlled by the Corps.
Therefore, the analysis of operational impacts is correctly excluded from the Corps'
NEPA scope. The FEIS properly refers to the State’s EIR for a more in-depth analysis
of project operations.

Comment Issue 2: Inadequate Analysis of Fisheries and Compensatory Mitigation




Comment Summary: Solano County asserts the FEIS fails to take a "hard look" at
impacts on fisheries (from operations) and fails to disclose the consequences of the
compensatory mitigation plan.

Response: As stated previously, project operations and their effects on resources such
as fisheries are outside the Corps' regulatory authority. The environmental effects of
constructing the compensatory mitigation sites proposed by the applicant were analyzed
in Appendix 1, Chapter 3, Section 3.5, and Appendix C3 of the FEIS. The Corps has
determined that this analysis constitutes the "hard look" required by NEPA for all
activities within its jurisdictional purview. Thus, a supplemental NEPA document is not
required at this time.

Comment Issue 3: Unsupported Conclusions on Harmful Algal Blooms (HABS)

Comment Summary: Solano County disputes the FEIS conclusion that newly created
tidal habitat as part of compensatory mitigation is unlikely to generate HABs and
provides information of existing HABs in the region.

Response: The FEIS acknowledges the potential for newly created wetlands to affect
water quality. As described in Appendix 1, Chapter 3, Section 3.21 of the FEIS, the
design of the compensatory mitigation tidal habitats will incorporate features to minimize
conditions conducive to HAB formation, such as ensuring hydrologic exchange and
avoiding long residence times. Further, Mitigation Measure WQ-14 requires the
development and implementation of a management and monitoring plan to address
HABs. The Corps has reviewed the information provided by the commenter and
maintains that the analysis in the FEIS is adequate for this programmatic-level decision.

Comment Issue 4: Failure to Discuss Transportation Impacts to Solano County and
Travis Air Force Base (AFB).

Comment Summary: Solano County states the FEIS fails to adequately analyze
transportation impacts, particularly in relation to Travis Air Force Base (AFB).

Response: The transportation analysis in the FEIS (Appendix 1, Chapter 3, Section
3.19) evaluated the effects of construction-related traffic on the regional road network.
The analysis concluded that while the project will contribute to traffic, the direct impacts
near Travis AFB would be negligible, as project-related truck traffic in that specific area
is estimated to be minimal. The Corps finds that the level of analysis in the
programmatic FEIS is appropriate and sufficient.

Comment Issue 5: Failure to Include a Reasonable Range of Alternatives.

Comment Summary: Solano County claims the FEIS is invalid because it failed to
analyze a "Through-Delta" armored levee alternative.



Response: The Corps considered a reasonable range of alternatives to meet the
project's purpose and need. As detailed in the FEIS, Appendix D (Alternatives
Screening Analysis), a through-Delta conveyance alternative was considered but
eliminated from detailed study. This alternative was determined not to be practicable
because it failed to adequately meet the overall project purpose, particularly regarding
the fundamental needs for seismic resiliency and addressing risks from sea-level rise,
when compared to the alternatives carried forward for full analysis. The Corps has
determined that the range of alternatives evaluated in the FEIS is reasonable and
sufficient to support an informed decision.

d. On February 9, 2026, San Joaquin County (Letter 4) restates concerns from
their comments on the Draft EIS and maintains the FEIS remains deficient. They
maintain that the FEIS improperly segments the project by failing to analyze the
operational effects of the tunnel, which they contend falls within the Corps' authority as
a direct, indirect, or secondary effect of the permitted action under NEPA and the Clean
Water Act. They also claim that the FEIS fails to address an "arbitrary and truncated
scope of alternatives," specifically by not fully analyzing a “Through-Delta” conveyance
alternative. The letter claims the FEIS provides an inconsistent description of the final
disposition of Reusable Tunnel Material (RTM) and asserts the material is unlikely to be
reusable. And finally, they assert that the impact analyses for several resource areas
(i.e., air quality, noise, vibration, socioeconomics, and transportation) are flawed and
therefore the Draft EIS must be updated and recirculated for public review. Many of the
concerns raised in this letter reiterate comments previously submitted by San Joaquin
County during the Draft EIS review period. The Corps provided detailed responses to
those initial comments in the FEIS, Appendix 3 (Responses to Public Comments).

Comment Issue 1: Failure to Analyze Project Operations

Comment Summary: San Joaquin County claims that the Corps improperly segmented
its NEPA analysis by excluding project operations and their associated impacts on
fisheries, water quality, and water supply for Delta users.

Response: The Corps' regulatory authority under Section 404 of the CWA and Section
10 of the RHA is limited to the direct and indirect effects of the construction and
maintenance of the proposed conveyance facilities. The long-term operation of the
project is not part of the federal action authorized or controlled by the Corps. Therefore,
an analysis of operational impacts is correctly excluded from the Corps' NEPA scope.
The FEIS properly refers to the State’s EIR for a more in-depth analysis of project
operations.

Comment Issue 2: Inadequate Range of Alternatives

Comment Summary: San Joaquin County asserts that the FEIS failed to analyze a
reasonable range of alternatives by improperly dismissing a "Through-Delta”
conveyance alternative.



Response: The Corps considered a reasonable range of alternatives to meet the
project's purpose and need. As detailed in the FEIS, Appendix D (Alternatives
Screening Analysis), a through-Delta conveyance alternative was considered but
eliminated from detailed study. This alternative was determined not to be practicable
because it failed to adequately meet the overall project purpose, particularly regarding
the fundamental needs for seismic resiliency and addressing risks from sea-level rise,
when compared to the alternatives carried forward for full analysis. The Corps has
determined that the range of alternatives evaluated in the FEIS is reasonable and
sufficient to support an informed decision.

Comment Issue 3: Flawed Impact Analyses

Comment Summary: San Joaquin County identifies several areas where it believes the
impact analyses are flawed, including health risks from air quality, noise thresholds and
health impacts, tunnel boring vibration effects on levees, and impacts on recreation and
transportation.

Response: The FEIS (Appendix 1, Chapter 3) contains analyses of the construction-
related impacts on air quality (Section 3.3), noise (Section 3.15), geology and seismicity
(including vibration, Section 3.10), socioeconomics (Section 3.17), and transportation
(Section 3.19). These analyses are programmatic in nature and appropriate for this
stage of project review. The Corps acknowledges the concerns raised, and notes that
potential vibration impacts on levees under Corps' jurisdiction will be subject to further
detailed review under the Section 408 permission process. Site-specific impacts and
final mitigation requirements for all resources will be refined in subsequent, tiered NEPA
analyses, once the Corps receives a complete permit application.

Comment Issue 4: Inconsistent Description of Reusable Tunnel Material (RTM)

Comment Summary: San Joaquin County claims the FEIS is inconsistent regarding the
disposition of RTM and asserts the material is unlikely to be reusable.

Response: The FEIS, Chapter 2, Section 2.6.1.4, states that the applicant will reuse
RTM to the greatest extent feasible for project construction, such as for levee
modifications and creating shaft pads. Material that cannot be beneficially reused will
be stored in permanent, designated stockpile areas. The analysis acknowledges that
not all material will be reused. The Corps has determined that the FEIS provides an
adequate programmatic-level description of the handling and disposition of RTM.

e. On February 25, 2026, in a joint letter, the Delta Counties Coalition (DCC)
(Letter 5), reiterates objections from their comments on the Draft EIS and asserts that
the FEIS is legally deficient. The DCC claims that the Corps has improperly
"segmented" its analysis by excluding the operational impacts of the project. They
contend that the Corps' multiple permit authorities (CWA 404, RHA 10, RHA 408) give it
"substantial control" over the entire project, thus requiring a comprehensive analysis of
both construction and operations under NEPA. The letter claims the FEIS fails to



remedy a lack of meaningful engagement with Delta entities and improperly defers this
responsibility to the applicant (DWR). The DCC states that the range of alternatives is
too narrow and that the FEIS improperly dismissed a "Through-Delta” conveyance
alternative involving levee reinforcement. The letter also identifies several specific
resource topics where it believes the FEIS analysis is flawed, including fish screen
efficacy, agricultural mitigation, groundwater impacts, recreation impacts on the National
Heritage Area, air quality, and transportation. The DCC claims the FEIS is inconsistent
on the final disposition of excavated material and concludes the FEIS is deficient and
cannot support permit issuance, requesting that the Corps prepare and circulate a new,
adequate EIS. Many of the concerns raised in this letter reiterate comments previously
submitted by DCC during the Draft EIS review period. The Corps provided detailed
responses to those initial comments in the FEIS, Appendix 3 (Responses to Public
Comments).

Comment Issue 1: Improper Scope of Analysis and Failure to Analyze Project
Operations

Comment Summary: The DCC claims that the Corps' NEPA review is improperly
segmented and legally deficient because it does not analyze the operational impacts of
the project.

Response: The Corps' scope of analysis for the proposed Delta Conveyance Project is
limited to the direct and indirect effects of activities requiring a Department of the Army
authorization. For this project, this includes the discharge of dredged or fill material into
waters of the U.S. pursuant to Section 404 of the Clean Water Act (CWA) and work in
navigable waters pursuant to Section 10 of the Rivers and Harbors Act (RHA). The
operation of the conveyance facility is under the authority of the project proponent
(DWR) and/or U.S. Bureau of Reclamation (USBR) and is not part of the federal action
authorized or controlled by the Corps. Therefore, the analysis of operational impacts is
correctly excluded from the Corps' NEPA scope. The FEIS properly refers to the State’s
EIR for a more in-depth analysis of project operations.

Comment Issue 2: Inadequate Impact Analyses and Public Engagement

Comment Summary: The DCC asserts that the FEIS provides inadequate analysis for
multiple resources (e.g., recreation, air quality, transportation) and the Corps failed to
provide for meaningful public engagement.

Response: The FEIS (Appendix 1, Chapter 3) provides a comprehensive,
programmatic-level analysis of construction-related impacts for all resource areas
identified by the commenter. Specifically, impacts are disclosed in the following FEIS
sections: Fisheries and Aquatic Habitat (Section 3.4), Agriculture (Section 3.2),
Groundwater (Section 3.11), Cultural Resources and Recreation (Sections 3.7 and 3.16,
which encompass the National Heritage Area), Air Quality (Section 3.3), and
Transportation (Section 3.19). Regarding impacts to recreation and the National
Heritage Area, the Corps evaluated these under the CWA 404(b)(1) Guidelines as



potential secondary effects resulting from the authorized discharge of fill material during
construction. The concerns raised by the commenter regarding long-term recreational
degradation relate primarily to project operations, which, as stated above, are outside
the Corps’ scope of analysis. Because this is a programmatic FEIS, site-specific
impacts and the precise effectiveness of certain mitigation measures (such as fish
screen hydraulics) will be rigorously evaluated in future, tiered NEPA and CWA Section
404(b)(1) analyses. This will occur once the applicant submits complete permit
applications containing detailed engineering designs for specific project phases.
Furthermore, the Corps has already provided detailed responses to many of these
specific resource concerns, which were previously raised by the DCC, in the FEIS,
Appendix 3 (Responses to Public Comments).

Comment Issue 3: Inadequate Range of Alternatives and Disposition of Reusable
Tunnel Material (RTM)

Comment Summary: The DCC claims the FEIS failed to consider a reasonable range of
alternatives, specifically a “Through-Delta” alternative, and is inconsistent regarding the
disposition of RTM.

Response: The Corps considered a reasonable range of alternatives to meet the
project's purpose and need. As detailed in the FEIS, Appendix D (Alternatives
Screening Analysis), a through-Delta conveyance alternative was considered but
eliminated from detailed study. This alternative was determined not to be practicable
because it failed to adequately meet the overall project purpose, particularly regarding
the fundamental needs for seismic resiliency and addressing risks from sea-level rise,
when compared to the alternatives carried forward for full analysis. The Corps has
determined that the range of alternatives evaluated in the FEIS is reasonable and
sufficient to support an informed decision. Regarding RTM, the FEIS (Chapter 2)
clarifies that excavated material will be beneficially reused to the maximum extent
feasible (e.g., for levee improvements and constructing facility pads). Material that
cannot be reused will be permanently stored in designated, engineered stockpile areas.
The Corps finds this description adequate for a programmatic analysis.

Comment Issue 4: FEIS Cannot Support Permitting

Comment Summary: The DCC concludes that the FEIS is deficient and cannot support
the issuance of Corps permits.

Response: The FEIS is intended to satisfy the Corps' NEPA requirements at a
programmatic level. The signing of a ROD for this FEIS does not constitute permit
approval/denial. Future permit decisions on specific project components are contingent
on the receipt of a complete permit application from the project proponent (DWR) and
the completion of any necessary subsequent, tiered environmental reviews.

f. On March 27, 2026, law firm Soluri Meserve (Letter 6), on behalf of a Local
Agencies of the North Delta (“LAND”), asserts that the FEIS is inadequate to support



permit issuance and fails to meet NEPA requirements. The letter claims that the Corps'
jurisdiction under Section 404 and Section 408 extends to the operational effects of the
project, and the FEIS is deficient for failing to analyze them. It disputes the Corps'
reliance on the State’s EIR for operational impacts and contends that the FEIS fails to
properly disclose secondary and indirect impacts from the permitted fill activities,
specifically citing impacts to navigation, sediment movement, and wetlands hydrology.
The letter alleges that the alternatives screening process for determining the Least
Environmentally Damaging Practicable Alternative (LEDPA) was arbitrarily constrained
and did not properly consider a "Through-Delta armored levee" alternative. LAND also
presents new information suggesting the FEIS fails to analyze the water demand
required for construction (e.g., for concrete mixing), which could negatively impact local
groundwater and surface water supplies and introduces new information regarding the
discovery of the invasive golden mussel in the Delta in 2024. It claims that the project's
concrete structures will create a vast new habitat for this mussel, and this secondary
effect was not analyzed in the FEIS. The letter concludes that these deficiencies
require a supplemental EIS and that the current FEIS cannot support permit issuance.

Comment Issue 1: Improper Jurisdictional Scope and Failure to Analyze Operations

Comment Summary: LAND claims that the Corps' authority under Section 404 CWA
and Section 408 RHA requires it to analyze the operational impacts of the project on
navigation, sediment, water supply, and hydrology.

Response: The Corps' scope of analysis for the proposed Delta Conveyance Project is
limited to the direct and indirect effects of activities requiring a Department of the Army
authorization. For this project, this includes the discharge of dredged or fill material into
waters of the U.S. pursuant to Section 404 of the Clean Water Act (CWA) and work in
navigable waters pursuant to Section 10 of the Rivers and Harbors Act (RHA). The
operation of the conveyance facility is under the authority of the project proponent
(DWR) and/or U.S. Bureau of Reclamation (USBR) and is not part of the federal action
authorized or controlled by the Corps. Therefore, the analysis of operational impacts is
correctly excluded from the Corps' NEPA scope. The FEIS properly refers to the State’s
EIR for a more in-depth analysis of project operations.

Comment Issue 2: Inadequate Alternatives Analysis (LEDPA)

Comment Summary: LAND asserts that the alternatives analysis was arbitrarily
constrained and failed to properly consider a "Through-Delta" alternative as a
practicable option.

Response: The Corps considered a reasonable range of alternatives to meet the
project's purpose and need. As detailed in the FEIS, Appendix D (Alternatives
Screening Analysis), a through-Delta conveyance alternative was considered but
eliminated from detailed study. This alternative was determined not to be practicable
because it failed to adequately meet the overall project purpose, particularly regarding
the fundamental needs for seismic resiliency and addressing risks from sea-level rise,



when compared to the alternatives carried forward for full analysis. The Corps has
determined that the range of alternatives evaluated in the FEIS is reasonable and
sufficient to support an informed decision.

Comment Issue 3: Failure to Analyze New Information (Construction Water Demand
and Golden Mussel)

Comment Summary: LAND claims that new and significant information has emerged
regarding the project's construction water demand and the discovery of the invasive
golden mussel, both of which require a Supplemental EIS.

Response: The Corps acknowledges the concerns regarding construction water
demand and the recent discovery of the golden mussel. This FEIS provides a broad,
program-level analysis of environmental impacts. Site-specific details, such as the
precise sources of construction water and the development of an invasive species
management plan to address the golden mussel, are issues that are appropriately
deferred to subsequent, tiered environmental reviews. These project-level analyses will
be completed before any final permit decisions are made for specific project
components, once a detailed permit application is received by the Corps. A
Supplemental Programmatic EIS is not required at this time, as these topics do not
fundamentally change the programmatic-level comparison of alternatives, and the
Corps will not make a permit decision without ensuring adequate analysis of alternatives
of the specific proposed project when submitted.

Comment Issue 4: Inadequate Analysis of Secondary Impacts and Flood Control
Funding

Comment Summary: LAND alleges the FEIS failed to disclose secondary impacts to
wetlands and address impacts on funding for local flood control districts.

Response: The FEIS (Appendix 1, Chapter 3) analyzes potential direct and indirect
impacts to wetlands and other waters in Section 3.5, and socioeconomic effects,
including potential fiscal impacts on local governments and special districts, in Section
3.17. The analysis concludes that with the implementation of environmental
commitments and mitigation measures, these construction-related impacts would not be
significant. Final determinations regarding compensatory mitigation for unavoidable
impacts will be made during the project-specific permit review process.
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SAN FRANCISCO, CA 94105

November 20, 2025

Lisa Gibson

Chief, Special Projects Branch
Regulatory Division

U.S. Army Corps of Engineers

1325 J Street, Room 860
Sacramento, California 95814— 2922

Subject: EPA’s comments on the Final Programmatic Environmental Impact Statement for the
Delta Conveyance Project, Alameda, Contra Costa, Sacramento, San Joaquin, Solano,
and Yolo Counties, California (EIS No. 20250147)

Dear Lisa Gibson:

The U.S. Environmental Protection Agency has reviewed the above-referenced document. We are
providing comments pursuant to the National Environmental Policy Act and our NEPA review authority
under Section 309 of the Clean Air Act. The CAA Section 309 role is unique to the EPA.

This Final Programmatic EIS analyzes the environmental impacts of constructing new conveyance
facilities for the movement of water entering the Sacramento-San Joaquin Delta to the existing State
Water Project in the south Delta, resulting in a dual-conveyance system. U.S. Army Corps of Engineers’
federal control and responsibility involves activities in waters of the United States, modifications of a
USACE civil works project, and real estate approval within a federal navigation channel. We note that
the EIS has become a programmatic document and the Final EIS states that USACE cannot complete its
review of the Department of Water Resource’s request for these permits and permissions until
expanded engineering designs and details are available. We appreciate that the Final EIS indicates that
additional NEPA analyses may be appropriate, and finalization of project design and mitigation is
pending.

The EPA is a cooperating agency on the project, and we appreciate USACE’s coordination since the
start of this planning process. Thank you for your responses to our comments on the Draft EIS and we
look forward to continued involvement and coordination with USACE and other federal and state
agencies as this project moves forward.



Thank you for the opportunity to review this Final EIS. We would appreciate receiving an electronic
copy of the Record of Decision once it has been signed. If you have any questions, please contact me at

(415) 947-4167, or contact Stephanie Gordon, the lead reviewer for this project, at (415) 972-3098 or
gordon.stephanies@epa.gov.

Sincerely,

Jean Prijatel
Manager

Policy and Operations Branch


mailto:gordon.stephanies@epa.gov

SOMACH SIMMONS & DUNN

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

500 CAPITOL MALL, SUITE 1000, SACRAMENTO, CA 95814
OFFICE: 916-446-7979 FAX: 916-446-8199
SOMACHLAW.COM

January 2, 2026

Leah M. Fisher

Project Manager

U.S. Army Corps of Engineers
DLL-DCP-EIS@usace.army.mil

Re:  Comments on Final Programmatic Environmental Impact Statement for Delta
Conveyance Project (Corps ID: SPK-2019-00899)

Dear Ms. Fisher:

On behalf of the County of Sacramento, Sacramento County Water Agency,
Sacramento Area Sewer District (SacSewer) and City of Stockton (collectively, the
Agencies), I am submitting these comments and accompanying exhibits (via DoD SAFE) on
the November 21, 2025 Final Programmatic Environmental Impact Statement (Final EIS) for
the proposed Delta Conveyance Project (DCP). The Agencies submitted extensive comments
on the Draft EIS and are extremely disappointed that the Final EIS does not respond in any
meaningful way to those comments. Nor does the Final EIS address the substantial evidence
presented to DWR since completion of the DCP Final Environmental Impact Report (EIR),
including the Agencies’ Final EIR comments and expert testimony submitted in the DCP
water right hearing currently pending before the Administrative Hearing Office of the State
Water Quality Control Board (SWRCB). The substantial evidence submitted by the Agencies
demonstrates the fatal flaws in the DCP Final EIR, which the Final EIS relies on, as well as
the information developed by the California Department of Water Resources (DWR) after it
certified the DCP Final EIR and approved the DCP.

The Final EIS, prepared by DWR’s consultants, maintains the same legally deficient
approach of the Draft EIS, failing to take a hard look at the DCP’s landside and operational
impacts, including significant adverse impacts to local land uses and water supply. Landside
impacts ignored by the Final EIS include (but are not limited to) substantial adverse impacts
to the Sacramento-San Joaquin Delta National Heritage Area and SacSewer’s landmark
Harvest Water Program and EcoPlan, which threaten to jeopardize $31 million in federal
investment in Harvest Water, as well as impacts to the town of Hood water supply, among the
many others described in the Agencies’ comments and supporting evidence. Operational
impacts not adequately evaluated by DWR or the Corps include (but are not limited to)
impacts to water supply for the City of Stockton (the largest municipality wholly within the
Delta), operation of SacSewer’s EchoWater facility, public health and safety from harmful
algal blooms, and groundwater within Sacramento County.
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Leah M. Fisher, Project Manager

U.S. Army Corps of Engineers

Re: Comments on Final Programmatic EIS for DCP
January 2, 2026

Page 2

The Agencies appreciate the Final EIS’s recognition that the U.S. Army Corps of
Engineers (Corps) lacks the essential information to conduct National Environmental Policy
Act (NEPA) review of the federal permits needed to construct and operate the DCP. Given
the inability to issue permits, the Agencies do not understand why the Corps is proposing to
issue a record of decision (ROD) on a legally inadequate programmatic EIS. NEPA does not
require that the Corps complete an EIS to continue to evaluate and process permit applications
for the DCP. Thus, there seems to be no point, or purpose, to issuing a ROD at this time.
Given the myriad legal inadequacies of the Final EIS, and the lack of essential project
information precluding any permitting decisions, the Corps should deny the proposed DCP
permits and require DWR to submit a revised Draft EIS that adequately addresses both the
landside and operational impacts of the DCP. The revised EIS will need to consider the
evidence included with these comments.

The Agencies request that the Corps defer any decision related to the DCP other than
denial of requested DCP permits and meet with the Agencies to discuss their concerns. You
may contact me at ktaber@somachlaw.com or (916) 469-3841 regarding these comments and
to schedule meetings with the Agencies.

Sincerely,

Mo

Kelley"M. Taber

Exhibits via DoD SAFE - List Attached
KMT:gl
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Comments on Final Programmatic EIS for DCP (Corps ID: SPK-2019-00899)

EXHIBITS
12/17/2023 Sacramento Regional (SacSewer) Comments to DCP FEIR
12/17/2023 County of Sacramento Comments to DCP FEIR
12/17/2023 City of Stockton Comments to DCP FEIR
D PW A -DELTA PUBLIC WATER AGENCY
DPWA-001 Testimony Presentation of Susan C. Paulsen, Ph.D., P.E. for Delta Conveyance Project
Water Rights Change Petition on behalf of Delta Public Water Agencies.
DPWA-002 Written Testimony of Susan Paulsen, Ph.D., P.E. Provided on Behalf of Byron-Bethany
Irrigation District, City of Stockton, Contra Costa County Water Agency, County of
Contra Costa, County Of San Joaquin, County Of Solano, And Sacramento Area Sewer
District (Collectively, “Delta Public Water Agencies”)
SACO - SACRAMENTO COUNTY
SACO-001 Written Testimony of Charles Salter, P.E.
SACO-003 Charles Salter Summary Presentation
SACO-004 Written Testimony of Nancy Morgan, Ph.D
SACO-014 Nancy [.M. Morgan, Ph.D., Summary of Testimony: Impact of the DCP on the
Sacramento-San Joaquin Delta National Heritage Area
SACO-015 Written Testimony of Robert Benedetti, Ph.D.
SACO-018 Robert Benedetti Summary Presentation: Tunnel Project and Delta Culture
SACO-019 Written Testimony of Amber Veselka
SACO-021 Amber Veselka, Summary of Testimony - Recreation
SACO-022 Written Testimony of Chrisandra J. Flores
SACO-024 Chrisandra Flores Summary Presentation
SACO-025 Written Testimony of Lupe Rodriguez, P.E., T.E.
SACO-026 Lupe Rodriguez Summary Presentation
SACO-031 Written Testimony of Don Nottoli
SASD (SanReg) - SACRAMENTO AREA SEWER DISTRICT
SASD-001 Written Testimony of Bryan Young
SASD-003c Bryan Young PowerPoint: Delta Conveyance Impacts on the Harvest Water EcoPlan
SASD-004c Written Testimony of Steffen Mehl, Ph.D.
SASD-007 Steffen Mehl Summary of Testimony: DCP Impacts to Harvest Water
SASD-008 Written Testimony of Jaymee Marty, Ph.D.
SASD-032 Jaymee Marty bumble bee presentation for DCP Testimony
SASD-009 Written Testimony of Clarence Lunde, P.E.
Clarence Lunde PowerPoint presentation: Impacts of Proposed Delta Conveyance
SASD-011 Project
SASD-012 Written Testimony of Susan Paulsen, Ph.D., P.E.
SASD-014 Susan Paulsen Summary of Testimony for Water Rights Hearing
SASD-015 Written Testimony of Christoph Dobson
SASD-022¢ Christoph Dobson Summary of Testimony: Impacts of the Proposed Delta

Conveyance Project




SCWA - Sacramento County Water Agency

SCWA-001 Written Testimony of Kerry Schmitz
SCWA-021 Kerry Schmitz Summary of Testimony presentation
SCWA-012 Written Testimony of Laura Foglia, Ph.D.

Laura Foglia, Ph.D. (LWA) Summary of Testimony for Water Rights Hearing - Delta
SCWA-020 . .

Conveyance Project: Analysis of Groundwater Impacts

STKN - City of Stockton

STKN-001c Written Testimony of C. Mel Lytle, Ph.D.
STKN-018 C. Mel Lytle Summary of Testimony for Water Rights Hearing
STKN-004 Written Testimony of Robert Granberg, P.E.
STKN-017 Robert Granberg Summary of Testimony for Water Rights Hearing
STKN-019¢ Written Testimony of Susan Paulsen, Ph.D., P.E.
STKN-021 Susan Paulsen, Ph.D., P.E. Summary of Testimony for Water Rights Hearing




DEPARTMENT OF RESOURCE MANAGEMENT

SOLANO
COUNTY

January 28, 2026

SENT VIA EMAIL: DLL-DCP-EIS@usace.army.mil;
Leah.M.Fisher@usace.army.mil

U.S. Army Corps of Engineers, Sacramento District
Attention: Leah Fisher

Regional Permit Specialist, Regulatory Division
1325 J Street, Room 1350

Sacramento, California 95814

Re: Delta Conveyance Project Final Environmental Impact Statement,
US Army Corps of Engineers ID SPK-2019-00899

Dear U.S. Army Corps of Engineers:

These comments are submitted by Solano County (“County”) for the Delta Conveyance Project
(“project”, “DCP” or “tunnel”) Final Environmental Impact Statement (“FEIS”) prepared by the United
States Army Corps of Engineers (“Corps”) pursuant to the National Environmental Policy Act (42
U.S.C. § 4321 et seq. [‘'NEPA"]). The County previously submitted comments on the Draft
Environmental Impact Statement (“DEIS”) for the project.” This letter addresses the issues that the
FEIS has failed to resolve based on our previous comments.

THE FEIS IMPERMISSIBLY FAILS TO ANALYZE OPERATIONS OF the TUNNEL

Hard Look Doctrine Requires Analysis of Direct and Indirect Impacts of the Corps’ Permit
Issuance

The FEIS fails to fully analyze operations of the tunnel under NEPA. The County previous provided
comments raising this issue.? The DEIS claims project operations are outside the Corps’ authority
under section 404 of the Clean Water Act and sections 10 and 14 of the Rivers and Harbors Act.
(DEIS, p. 3.18-1.) The DEIS refers to the Draft Environmental Impact Report (“DEIR”) for a more in-
depth analysis of operations and associated effects on the environment. (DEIS, p. 3.18-1.) The FEIS
repeats this approach. (FEIS, p. 3.0-2 [stating operations are discussed briefly and in a qualitative
fashion].)

NEPA requires federal agencies to take a “hard look” at the environmental impact of a proposed
project. (See Robertson v. Methow Valley Citizens Council (1989) 490 U.S. 332, 350 [Robertson];
see also Nat’| Parks & Conservation Ass’n v. Bureau of Land Mgmt. (2010) 606 F.3d 1058, 1072
[Nat’l Parks].) A hard look under NEPA requires consideration of both foreseeable direct and indirect
impacts. (Idaho Sporting Congress, Inc. v. Rittenhouse (2002) 305 F.3d 957, 973.) While the United
States Supreme Court has recently clarified that NEPA only requires analysis of areas subject to

L March 16, 2023 letter from Terry Schmidtbauer regarding the Delta Conveyance Project Draft
Environmental Impact Statement, Public Notice SPK-2019-00899 (“Solano County Letter”).
2 Solano County Letter, p. 2.
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agency authority, the Corps authority under the Clean Water Act and Rivers and Harbors Act extends
to operations of the Delta Tunnel, as explained below. (Seven Cnty. Infrastructure Coal. v. Eagle
Cnty. (2025) 605 U.S. 168, 188; 33 U.S.C. § 1344; 33 U.S.C. § 408.) Corps guidance governing
issuance of authorizations under section 14 of the Rivers & Harbors Act indicates the potential for
operational effects to implicate issues subject to regulation pursuant to section 14.® Operational
effects also fall within the scope of indirect effects on wetlands and waters subject to Corps Authority.
(C.F.R. § 230.11(h) [secondary effects subject to review for purposes of 33 U.S.C. § 1344].) The
failure to analyze operational effects pursuant to the Corps duty to satisfy NEPA thus is inconsistent
with the requirements of NEPA. (42 U.S.C. § 4321 et seq.)

When the Corps Revises the DEIS to Include Operations, the Full Extent of Impacts on
Fisheries Must Be Disclosed

The County’s previous comment letter on the FEIS explained why the DEIS’s analysis of impacts to
fisheries from operation of two or three large new diversions on the Sacramento River failed to
“provide a realistic assessment based on available scientific information regarding the impacts the
project would have on fish.” This letter was supported by expert opinion.® The Corps response flatly
states that fish screens “are a proven technology” and references the Final Environmental Impact
Report (“FEIR”). (FEIS, p. 3-84.) The response to the relevant comment in the FEIR simply states
that existing conclusions regarding fish screen efficacy are correct and does not give appropriate
weight to the comment. (FEIR, Table 4-3, pp. 1388 to 1389.) Supplemental NEPA analysis of this
issue is required before the Corps may issue permits. (33 C.F.R. § 325, Appendix B, § 14 [EIS
Supplement].)

THE FEIS FAILS TO TAKE A HARD LOOK AT PROJECT IMPACTS

In reviewing project impacts, an agency must take a “hard look at the environmental impacts of a
proposed action.” (Nat’l Parks, supra, 606 F.3d at 1072.)

Indirect Impacts from Compensatory Mitigation Projects Not Disclosed

The County remains concerned that the various projects undertaken pursuant to the Compensatory
Mitigation Plan for Special-Status Species and Aquatic Resources in combination with other
completed and planned restoration projects within the County would create or exacerbate
environmental consequences that evade proper analysis.

The FEIS Fails to Meaningfully Disclose the Consequences of the Compensatory Mitigation
Plan for Special-Status Species and Aquatic Resources

NEPA requires the Corps to take a hard look at environmental consequences of the project, which
includes the indirect effects. (Robertson, supra, 490 U.S. at 350.) The FEIS simply states that
compensatory mitigation projects are not cumulative projects and thus are not included in the
cumulative analysis. (FEIS, p. 3-21.) The FEIS also acknowledges that the location of compensatory
mitigation is not known “at this time.” (FEIS, p. 3-57.) Because the exact location and relevant effects
on areas subject to Corps regulation, such as wetlands, waters, levees, and navigation, are not
known, a supplemental NEPA document must be prepared when compensatory mitigation project
locations are identified. (33 C.F.R. § 325, Appendix B, § 14 [EIS Supplement].)

3 United States Army Corps of Engineers. September 10, 2018. Policy and Procedural Guidance for Processing
Requests to Alter US Army Corps of Engineers Civil Works Projects Pursuant to 33 USC 408. (See p. G2 [PDF pp. 45,
68].)

4 Solano County Letter, p. 4.

5 Ibid.
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The FEIS’s Conclusions Regarding the Likelihood of Harmful Algal Blooms Occurring in
Newly Created Habitat are Unsupported

The County’s previous comment letter provided detailed comments regarding cyanobacteria harmful
algal blooms [‘CHABs”"]).¢ The FEIS repeats the errors of the DEIS by first deflecting concerns
regarding CHABs by disclaiming authority over operational effects. (FEIS, p. 3-140.) The nexus
between operational effects and Corps authority is discussed in detail above. The FEIS then
disclaims the potential for restoration or compensatory mitigation to induce CHABs by stating that
the North Delta Arc, historically, has not demonstrated a high level of CHABs. (FEIS, p. 3-141.) The
County again urges the Corps to consider that compensatory mitigation itself can and will create
conditions that favor CHABs formation in Solano County and elsewhere in the Delta.

The FEIS concludes that by ensuring water residence times in tidal habitat created as mitigation,
CHABSs can be mitigated or avoided. (FEIS, p. 3.21-19.) Recent studies conducted by DWR scientists
indicate that hydrologic conditions such as residence times may not be the strongest predictor of
CHABs formation.” In any case, the HAB Reports Map, managed by the State Water Resources
Control Board, shows that there were reported HABs throughout the Delta, including Cache Slough
in Solano County in 2021 and 2022. (See attached Exhibits 1 and_2.) It is therefore incorrect for the
FEIS to assume that HABs will not form in the North Delta Arc area. Supplemental NEPA analysis of
this issue is required prior to permit issuance or creation of compensatory mitigation sites. (33 C.F.R.
§ 325, Appendix B, § 14 [EIS Supplement].)

The FEIS Fails to Discuss Potential Transportation Impacts in Solano County or the Resulting
Impacts to Travis Air Force Base

The previous comments provided by the County raised methodological issues with the transportation
impact analysis including the failure to include relevant roadway segments as well as potential
conflicts with Travis Air Force Base (“Travis AFB”).2 The response to these comments essentially
reiterates the approach of the DEIS and asserts the putative adequacy of the analytical approach.
(FEIS, pp. 3-129 to 3-130.) The FEIS asserts that because only roughly 5 percent of all truck traffic
would occur near Travis AFB, the potential for conflicts with the base are negligible. (FEIS, p. 3-130.)
Given the strategic significance of Travis AFB, a more robust analysis to support this conclusion is
required.

THE FEIS FAILED TO INCLUDE A REASONABLE RANGE OF ALTERNATIVES

The County’s previous letter described the need to analyze a Through-Delta conveyance alternative.®
The failure to consider feasible alternatives makes an EIS invalid. (Idaho Conservation League v.
Mumma (1992) 956 F.2d 1508, 1519 [Idaho Conservation League).) The FEIS dismisses the viability
of a Through-Delta armored levee alternative for improving supply reliability due to putative seismic
and sea level rise risks. (FEIS, p. 3-31.) This conclusion is not based on fact. Materials prepared by
Metropolitan Water District show that it is feasible to reinforce Delta levees to a level that would
withstand foreseeable seismicity and climate change.’ In addition, these improvements are

6 Solano County Letter, pp. 6-10.

7 Ellen P. Preece and Rosemary Hartman. 2024. Exploring Factors that Affect Microcystis Abundance in the
Sacramento San Joaquin Delta. Harmful Algae Vol. 138. Available:
https://www.sciencedirect.com/science/article/pii/S1568988324001161

8 Solano County Letter, pp. 10-12.

9 Solano County Letter, pp. 12-13.

10 Metropolitan Water District. 2024. Bay-Delta Resources Group, Delta Islands Strategic, Fiscal, and Ri