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PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE STATE OF CALIFORNIA
AND ,
- SACRAMENTO AREA FLOOD CONTROL AGENCY
FOR
CONSTRUCTION OF THE
AMERICAN RIVER WATERSHED, CALIFORNIA
(FOLSOM DAM MODIFICATIONS)

THIS AGREEMENT is entered into this____ 390%™ dayof
Maved~ _, 2004, by and between the DEPARTMENT OF THE ARMY
(hereinafter the "Govemnment” or “Department of the Army’), represented by the U.S, Army
Enginecr, Sacramento District, and The State of California (hereinafler the "State™),
represented by the President of The Reclamation Board, and the Sacramento Area Flood
Control Agency (hereinafler “SAFCA”) represented by its Executive Director (the Stateand
SAFCA when referred 1o collectively are referred to as the *“Non-Federal Sponsors™).

WITNESSETH, THAT:

WHEREAS, construction of the American River Watershed, California (Folsom
' Dam Modifications) at Folsom Dam, California, was authorized by Section 101(a){6) of
the Water Resources Development Act of 1999, Public Law 106-33;

WHEREAS, Folsam Dam is a unit of the Central Valley Project and is under the
administrative jurisdiction of the United States Bureau of Reclamation (hereinafier the
- “Bureau"”) pursuant to Federal reclamation law;

WHEREAS, Folsom Dam shall remain under the administrative jurisdiction of the
Bureau both during the construction and after the completion of the Folsom Dzm '
Modificazions;

WHEREAS, the Govenment, State and SAFCA desire to enter into a Project
Cooperztion Agreement for construction of the American River Watershed, California
(Folsom Dam Mudifications) (hereinafter the "Project”, as defined in Anicle LA. of this
Agreement), wherein the State shall be responsible for cost sharing of the Project during
construction, as well as the provisicn of Jands, easements, and rights-of-way, and SAFCA
shall be responsible for operation, maintenance, repair, replacement and rehabilitation of the
completed Project;

WHEREAS, Section 103 of the Water Resources Devzlopment Act of 1986, Public
Law 99-662, as amended, specifies the cost-sharing requirements applicable to (he Project;
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WHEREAS, Section 221 of the Flood Control Act of 1970, Public Law 91-611, as
emended, and Section 103 of the Water Resources Development Act of 1986, Public Law
99-662, as amended, provide that the Secretary of the' Army shall not commence
construction of any water resources project, or separable element thereof, until each
non-Fedzeral sponsor has entered into 2 written agreement to furnish its required cooperation
for the project or separable element;

WHEREAS, the State does not qualify for a reduction of the maximumn non-Federal
cost share pursuant to the guidelines that implement Section 103(m) of the Water Resources
Development Act of 1986, Public Law 99-662, as amended;

\X"I-IERI-:-‘.A’S, the Government and State have the full authority 2nd capability to
perform as hereinafter set forth and intend to cooperate in cost-sharing and financing of the
construction of the Project in acéordance with the terms of this Agreement; and

-~ WHEREAS, SAFCA has the full authority and capability to perform operation,
Daintenance, repair, replacement and rehabilitation of the completed Project, as set forth in
this Agreement,

NOW, THEREFORE, the Government, State and SAFCA agree as follows:

————ARTICLE 1-DEFINITIONS AND GENERAL PROVISIONS
Fdr purposes of this Agreerment;

A. The term “Project” shall mean the following: (1) enlarging the eight existing
river outlets to Folsom Dam to increase the dam’s effectiveness in controlling floods; and
(2) conswucting features to increase the flood control capability of the dam and reservoir
with the exception of the surcharge component, as generally described in the American
River Watershed, California, Folsom Dam Modifications, Limited Reevaluation Report,
dated November 2003 and approved by Assistant Secretary of the Army (Civil Works) on
23 January 2004. ‘ ‘

B. The terms “total project costs” shall mean all costs incurred by the State and th=
Goverminent in accordance with the tarms of this Agreement directly related to construction
of the Project. Subject to the provisions of this Agreemant, the term shall include, but is not
~ necessarily limited to: continuing planning and engineering costs incurred afier October 1, -

1985; advanced engireering and design costs; preconstruction engineering and design costs;
- engineering and design costs during construction; the costs of investigations to identify the
existence and extent of hazardous substances in accordance with Article XV A, of this
- Agreemeny; costs of historic preservation activities in accordance with Article XVITA. of
this Agreement; actual construction costs, including the costs of aleration, lowering, raising,
or replacement and attendant removal of existing railroad bridges and approachss thereto;
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supzrvision and admunistration costs; costs of participation in the Project Coordinaticn Team
in accordance with Anicle V of this Agreement; costs of contract dispute settlements or

. awards; the value of lands, easements, rights of way, relocations, and suitable borrow and
dredged or excavated material disposal areas for which the Government affords credit in
accordance with Article IV of this Agreement; and costs of audit in accordance with Anicle
X of this Agreement. The term does not include any costs for operation, maintenance,
repair, replacement, or rehabilitation; any costs due to betterments; or any costs of dispute
resolution under Article VII of this Agreement.

. C. Theterm “financia) obligation for construction™ shall mean a financial obligation
o_f the Govemnment, other than an obligation pertaining to the provision of lands, easements,
rights of way, relocations, and borrow and dredged or excavated material disposal areas, that
rzsults or would result in a cost that is or would be included in total project costs.

D. The term “non-Federal proportionate share” shall mean the ratio of the State’s
total cash contribution required in accordance with Ardcles I1.D.1. and ILD.3. of this
Agreement to total financial obligations for construction, as projected by the Government.

E. The term “period of construction™ shall mean the time from the date the
Government first notifies the State and SAFCA in writing, in accordance with Article V1B,
of this Agreetnent, of the scheduled date for issuance of the solicitation for the first '
construction contract to the date that the U.S. Army Engineer for the Sacramento District
(hereinafter the “District Engineer”) notifies the State and SAFCA in writing of the
Government's determination that construction of the Project is complete.

F. The term *highway”’ shall mean any public highway, roadway, street, or way,
including any bridze thereof, .

G. The term “relocation” shall mean providing a functionally equivalent facility to
the owner of an existing utility, cemetery, highway or other public facility, or railroad
(excluding existing railroad bridgss and approaches thereto) when such action is authorized
in accordance with applicable legal principles of just compensation or as otherwise provided
in the authorizing legislation for the Project or any report referenced thersin. Providinga
functionally equivalent facility may teke the form of alteration, lowering, raising, or
replacement and attendant removal of the affected facility or part thereof.

H. The term “fiscal ycar” shall mean one fiscal year of the Government. The
Government fiscal vear begins on October 1 and ends on Séptember 30.

L The term “functional portion of the Project” shall mean a portion of the Project
that is suitable for commencement of operation and maintenance in advance. of completion
of the entirs Project. For a pertion of the Projzct to be suitable for commencement of
operation and maintenance, the District Engineer must notify the State and SAFCA in
writing of the Government's dstermination that the portion of the Project is complete and
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can fonction independently aad for a useful purpose, although the balance of the Project is
not compiete

J. The term “betterment”” shall mean 2 change in the design and construction of an
clement of the Project resulting from the epplication of standards that the Government
determines exceed those that the Government would otherwise apply for accomplishing the
dssign and construction of that elemnent,

ARTICLE II -OBLIGATIONS OF THE GOVERNMENT AND THE
NON-FEDERAL SPONSORS

A. The Govemnment, subject to receiving funds appropriated by the Congress of the
United States (hereinafter, the “Congress") and using those funds and funds prov:dcd by the
State, shall expeditiously construct the Project (including alteration, lowering, raising, or
replacement and attendant removal of existing railrcad bridges and approaches thereto),
applying those procedures usually applied to Federal projects, pursuant to Federal laws,
regulations, and policies,

1. The Govemment shall afford the Stats the opportunity to review and
comment on the solicitations for all contracts, including refevant plans and specifications,
prior to the Governtnens's issuance of such solicitations. The Government shall not issue the
solicitation for the first construction contract until the State has confirmed in writing its
willingness to proceed with the Project. To the extent possible, the Government shallafford

the State the opportuniry to review ard comment on all contract medifications, including
change orders, prior to the issuance to the contractor of 2 Notice to Proceed. In any instance
where providing the State with notification of a contract modification or change order is not
possible prior to issuance of the Notice to Proczed, the Government shall provide such
notification in writing at the earljest date possible. To the extent possible, the Govemnment
also shall afford the State the opportunity to review and comment on all contract claims
prior to resolution thereof, The Government shall consider in good faith the comments of
the State, but the contents of solicitations, award of cortracts, execution of contract
modifications, issuance of change orders, resolution of contract claims, and performance of
all work on the Project (whether the work is performed under contract or by Government
personnel), shall be exclusively within the control of the Government.

2. 1h:ou§nout the period of construction, the District Engineer shall furnish
the State and SAFCA with a copy of the Government's Written Notice of Acceptance of
Completed Work for each contract for the Project.

. Notwithstanding paragraph A.1, of this nr*:cl~ if, upon the award of any
contract for cops*ructm of the Praoject, total praject costs would exceed $199,100,000, the
Government and the Siate agree (o defer award of that contract and all subseguent contracts
for consmruction of the Projact until such iime as the Government and the State agree to
proce=d with further coniract awards for the Project, but in no event shall the aweard of
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cont'acls be deferred for more than three years. Notwithstanding this general provision for
~ deferral of contract awards, the Government, after consultation with the State, may award a
coniract or contracts afler the Assistant Secretary of the Ammy (Civil Works) makes a
writien determination that the award of such contract or contracts must proceed in order to
comply with law or to protect life or property from imminent and substantial harm.

B. The State may request the Government to accomplish betterments. Such
requests shall be in writing and shall describe the betterments requested to be accomplished,
If the Government in its sole discretion elects to accomphsh the requested betterments or
any pottion thereof, it shall so notify the State in a writing that sets forth any applicable
terms and conditions, which must be consistent with this Agreement. In the event of
conflict between such a writing and this Agreernent, this Agresment shall control. The State
shall be solely responsible for alf costs due to the requested betterments and shall pay all
such costs in accordance with Article VILC. of this Agreement.

C. When the District Enginecr determines thet the entire Project is complete or

that a portion of the Project has become a functional portion of the Project, the District

- Engineer shall so notify the State, SAFCA, and the Bureau in writing 2nd furnish the
State, SAFCA, and the Bureau with a copy of the Operation, Maintenance, Repair,
Replacement, and Rehabilitation Manual (hereinafter the “OMRR&R Manual”) and with
copies of all of the Government's Written Notices of Aceeptlance of Completed Work for
all contracts for the Project or the functional portion of the Project that have not been
provided previously, Upon such notification, SAFCA shall pay the Bureau that portion of
the OMRR&:R costs for Folsom Dam attributed to the completed Project, as defined in

the AGREEMENT BETWEEN THE UNITED STATES AND THE SACRAMENTO
AREA FLOOD CONTROL AGENCY PROVIDING FOR OPERATION,:
MAINTENANCE, REPAIR, REPLACEMENT AND REHABILITATION OF
FOLSOM DAM MODIFICATIONS AND ASSOCIATED PUNDING dated 23
December 2003. ’

D. The State shall contribute a minimum of 35 percent, but not to exceed 50
percent, of total project costs in accordance with the provisions of this paragraph.

1. The State shall provide a cash contribution equal to 5 percent of total
project costs in accordance with Article VLB. of this Agreement

2. In accordance with Article I of this Agrezmsnt, the State shall provide
all lands, easements, rights of way, and suitable borrow and dredged or excavated material
disposal areas that the Goverrment determines the State must provide for the construction,
operation, and maintenance of the Project. and shall perform or ensure performance ofall
relocations that the Government determunes to be necassary for the construction, operation,
and maintenance of the Project.

wn
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3. If the Government projects that the value of the Stzte’s contrivutions
under paragraphs D.1. and D 2. of this Articls and Articles V, X, and XV.A. of this
Agreement will be less than 35 percent of total project costs, the State shall pruvxde an
additional cash contribution, in accordance with Article VLB, of this Agreement, in the
amount necessary to make the State's total contribution equal to 35 percent of total pro; ect
costs, .

L ]
: 4, If the Government determines that the value of the State’s contributions

} prowd"d under paragraphs D.2. and D.3. of this Article and Articles V, X, and XV.A. of this
Agreement has exceeded 45 percent of total project costs, the Government, subject to the
availability of funds, shall reimburse the State for any such value in excess of 45 percent of
total project costs. After such a determination, the Government, in its sole discretion, may
provide any remaining Project lands, easements, rights of way, and suitable borrow and
dredged or excavated material disposal areas and perform any remaining Project relocations

~ on behalf of the State.

- E. State may request the Government to provide lands, casemeats, rights of way,
and suitable borrow and dredged or excavated material disposal areas or perform relocations
on behalf of the State. Such requests shall be in writing and shall describe the services
requested 10 be performed, Ifin its sole discretion the Government elects to perform the
requested services or any portion thereof, it shall so notify the State in a writing that se1s
forth any applicable terms and conditions, which must be consistent with this Agreement.

In the event of conflict between such a writing and this Agreement, this Agreement shall

————Meeﬂ%l%%ﬁm%mk}ymwombkﬁrﬁwﬁemmwé&hﬁ
pay all such costs in accordance with Article VLC. of this Agreement. Notwithstanding the
provision of lands, easements, rights of way, and suitable borrow and dredged or excavated
material disposal areas or performance of relocations by the Govemnment, SAFCA shall be
responsible, as between the Government and the Non-Federal Sponsors, for the costs of
cleanup and response in accordance with Article XV.C. of this Agreement.

F. The Government shall perform 2 final accounting in accordance with Article
VLD. of this Agreeinent to determine the conmibutions provided by the State in accordance
with paragraphs B., D., and E. of this Article and Articles V, X, and XV A, of this
Agreement and to dete-'rmnc whether the Statc has met its obLsanons under paragraphs B
D., and E. of this Article, : ’

G. The State shall not use Federa! finds to mest the State’s share of total project
costs under this Agreement unless the Federal granting agency verifies in writing that the
xpenditure of such funds is expressly authorized by statute.

H. SAFCA agrees 1o particigate in and comply with applxcaole Federal floodplain
management and flood insurance programs. -

I. Notless tlw..n once sach year, SAFCA shall inform affected interests of the sxtent
of protzction affordzd by the Project.
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J. SAFCA shali pubhmza floodplain information in the area concerned and shall
provide this mfo*mauon to zoning and other regulatory agencies for their use in
preventine veeeios Ty day :.]meent in the flaodplain and in adopring such regulations

revent unwise future development and to ensure compat1b1 ity
svided by the Project.

comply with Section 402 of the Water Resources Devalopment
(33 U.S.C. 701b-12), which requires 2 non-Federal interest to

Lf o +year after the date of signing this Agreement, a floodplain
' R an shall be designed to reduce the impacts of furure flood
\ zf LA including but not limited to, addressing those measures tobe

'interests to preserve the level of flood protection provided by
y Section 402, as amended, the non-Federal interest shall
ter than one year after completion of construction of the
'ide an information copy of the plan to the Government upon

NDS, RELOCATIONS, DISPOSAL AREAS, AND
PUBLIC LAW 91-646 COMPLIANCE

A. The Govemment, afler consultation with the State, shall determine the Jands,
casements, and rights of way required for the construction, operation, and maintenance of
the Project, including those required for relocations, borrow materials, and dredged or
excavated material disposal. The Government in a timely manner shall provide the State

with general written descriptions, including maps as appropriate, of the lands, easements,
and rights of way that the Government determines the State must provide, in detail sufficient
to enable the State to fulfill its obligations under this paragraph, and shall provide the State
with a written notice to proceed with acquisition of such lands, easements, and rights of
way, Prior to the end of the period of construction, the State shall acquire all lands,
easements, and rights of way set forth in such descriptions. Furthermore, prior to issuance
of the solicitation for each construction contract, the State shall provide the Government
with authorization for entry to ali lands, easements, and rights of way the Government
determines the State must provide for that contract, For so long as the Project remains
authorized, the State shall ensure that lands, easements, and rights of way that the
Goverrment determines to be required for the operation and maintenance of the Projest and
that were provided by the State are retained in public ownership for uses compatible with
the acthorized purposes of the Project.

. B. The Government, after consultation with the State, shall determine the

. improvements required on lands, easements, and rights of way 1o enable the proper disposa!

of dredged or 2xcavaled material associated with the consiruction, op=rat101, and
inzintenanee of the Projset. Such improvements may include, but are not necessarily limited
1o, r:unin«* dikes, wustawsirs, bulkheads, embanianents, monitoring features, stlling

basing, and de-witening pumps and pipes. The Government in a iimely manner s‘*a%'
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provide the State with general written descriptions of such improvements in detail sufficient
to enable the State to fulfill its obligations under this paragraph, and shall provide the State
with a written notice to proceed with construction of such improvements. Prier to the end of
the period of construction, the State shall provide all improvements set forth in such
dcscﬁpﬁqns. Furthermore, prior to issuance of the solicitation for each Government
construction contract, the State shall prepare plans and specifications for all improvements
the Government determines to be required for the proper disposal of dredged or excavated
material under that contract, submit such plans and specifications to the Government for
apprp'yal,_nnd provide such improvements in accordance with the approved plans and |
specifications.

C. The Government, afier consultation with the State, shall determine the
relocations necessary for the construction, operation, and maintenance of the Project,
including those necessary to enable the remova) of borrow materials and the proper disposal
of dredged or excavated material, The Government in a timely manner shall provide the

- State with general written descriptions, including maps as appropriate, of such relocations in -
detail sufficient to enable the State to fulfill its obligations vnder this paragraph, and shall
provide the State with a written notice to proceed with such relocations. Prior to the end of
the period of construction, the State shall parform or ensure the performance of all
relocations as set forth in such descriptions. Furthermore, prior 1o issuance of the
solicitation for each Govemment construction contract, the State shall prepare or ensure the
preparation of plans and specifications for, and perform or ensure the performance of, all
relocations the Government determines to be necessary for that contract.

D. The State in'a timely manner shall provide the Government with such documents
as are sufficient to enable the Government to dstermine the value of any contribution
provided pursuant to paragraphs A.,B., or C. of this Article. Upon receipt of such
docurnents the Government, in accordance with Article IV of this Agreement and in a
timely man=ner, shall determine the value of such contribution, include such value in total
project costs, and afford credit for such value toward the State’s share of rota! project costs.

E. The State shall comply with the applicable provisions of the Uniform Relocaiion
Assistance and Real Property Acquisition Policies Act of 1970, Public Law 91-646, as
amended by Title IV of the Surface Transportation and Uriform Relocation Assistance Act
- of 1987 (Public Law 100-17), and the Uniform Regulations contained in 49 C.F.R. Part 24,
in 2cquiring lands, easements, and rights of way required for the construction, cperation, and
maintenance of the Project, including those necessary for relocaticns, borrow meterials, and
dredged or excavaied material disposal, and shall inform al! affected persons of applicable
benefits, palicies, and procedures in connection with said Act.
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ARTICLE IV .CREDIT FOR VALUE OF LANDS, RELOCATIONS, AND
DISPOSAL AREAS

A. The State shall receive credit toward its share of total project costs for the value
of the lands, easements, rights of way, and suitable borrow and dredged or excavated
materiaf disposal areas that the State must provide pursuant to Amcle I of this Agreement,
and for the valuz of the relocations that the State must perform or for which it must ensure -
performance pursuant to Article III of this Agreement. However, the State shall not receive
credit for the value of any lands, eassments, rights of way, relocations, or borrow and
dredged or excavated material disposal arsas that have been provided previously as anitem
of cooperation for another Federal project. The State also shall not recsive credit for the
value of lands, easements, rights of way, relocations, or borrow and dredged or excavated
material disposal areas to the extent that such iterns are prowded using Federal funds unless
the Federal granting agency verifies in writing that such credit is expressly authorized by
statute,

B. For the sole purpose of affording credit in accordance with this Agreement, the
value of lands, casements, and rights of way, including those necessary for relocations,
borrow materials, and dredged or excavated material dxsposa] sha)l be the fair market value
of the real property interests, plus certain incidéntal costs of acquiring those intzrests, as
determined in accordance with the provisions of this paragraph.

1. Date of Valuation. The fair market value of lands, easements, or rights of
way owned by the State on the effective date of this Agreement shall be the fair market

——— value of such real property-interests as of the date- the State provide the Government with
authorization for entry thereto. The fair market value of lands, easements, or rights of way
acquired by the State after the effective date of this Agreement shall be the fair market value
of such real property interests at the time the interests are acquired. |

2. General Valuation Procedure, Except as provided in paragraph B.3. of
~ this Article, the fair market value of lands, easements, or rights of way shall be determined
in accordance with paragraph B.2.a. of this Article, unless thereafter a different amount is
determined 10 represent fair market value in 2ccordance with paragraph B.2.b. of this
Article.

a. The Statz shall obtain, for each real property interest, an appraisal
that is prepared by a gualified appraiser who is acceptable to the State and the Government.
"The appraisal must be preparzd in accordznce with the applicable rules of just
compernsation, as specified by the Govemment, The fair markeét value shall be the atount
set forth in the Staie’s appraisal, if such appraisal is approved by the Government. In the
event the Govermment does not approve the State’ s appraisal, the State may obtain a second
appraisal, and the fair market value shali be the emount set forth in the State’s second
appraisal, if such appraisal is approved by the Goverunent. In the event the Covernment
does not approve the State's second appraisal, or the State choases not to cbizin a second
appraisil, the Govemaent shall obtai an appraisal, and the fair markes valus shall bethe
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amount sct forth in the Govemment's appraisal, if such appraisal is approved by the State.

In the event the State does not approve the Government's appraisal, the Government, afier

consultation with the State, shall consider the Government's and the State’s appraisals and
delermnine an amount based thereon, which shall be deemed to be the fair market value,

b, Where the amount paid or proposed to be paid by the State for the
real property interest exceeds the amount determined pursuant to paragraph B.2.a. of this
Anticle, the Government, at the request of the Stzte, shall consider 21l factors relevant to
determining fair market value and, in its sole discretion, after consultation with the State,
may approve in writing an amount greater than the amourt determined pursuant to
paragraph B.2.a, of this Article, but not to exceed the amount actually paid or proposed to be
paid, If the Govemment approves such an amount, the fair market value shall be the Jesser
of the approved amount or the amount paid by the State, but no less than the emount
determined pursuant to paragraph B.2.a, of this Article,

3, Eminent Domain Valuation Progedure. For lands, easements, or rights of
way acquired by eminent domain proceedings instituted after the effective date of this
Agreement, the State shall, prior to instituting such proceedings, submit to the Government
notification in writing of its intent to institute such proceedings and an appraisal of the
specific real property interests to be acquired in such proceedings. The Govemnment shall
have 60 days after receipt of such a notice and appraisal within which to review the

 appraisal, if not previously approved by the Government in writing.

_ & Ifthe Government prevxously has approved the appraisal in
- writing, or if the Government provides wrifien apptoval of, or takesno actionom, the ——————— —————
appraisal within such 60-day period, the State shall use the amount set forth in such
appraisal as the estimate of just compensation for the purpose of instituting the eminent
dornain proceeding. .

- b. 1f the Government provides written disapproval of the appraisal,
including the reasons for disapproval, within such 60-day period, the Government and the
State sha]l consult in good faith to promptly resolve the issues or areas of disagreement that
are identified in the Government's written disapproval. If, after such good faith consultation,
the Government and the State agree as to an appropriate amount, then the State shall use that
amount 25 the estimate of just compensation for the purpose of instituting the eminent
domain proceeding. If; after such good faith consultation, the Government and the State
cannot agre¢ as 10 an appropriale amount, then the State may use the amount set forth in its
appraisal as the estimate of just compensation for the purpose of instituting the eminent
domain proceeding. :

¢. For lands, eassments, or rights of way acquired by eminent’
domain procesdings instituted in accordance with sub~paragraph B.3. of this Article, fair
market valus shal be either the amount of the court award for the real propery interests
taken, to the extent the Government determined such intsrests are required for the

10
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construction, operation, and maintenance of the Project, or the amount of any stipulated
settlement or portion thereof that the Government approves in writing.

4. Incidental Costs. For lands, casements, or rights of way acquired bythe
State within a five-yeur period preceding the effective date of this Agreement, or at any time
after the effective date of this Agreement, the value of the interest shall include the .
documented incidental costs of acquiring the interest, as determined by the Government,
subject to an audit in accordance with Article X.C. of this Agreement to determine
reasonableness, allocability, and allowability of costs. Such incidental costs shall include,
but not necessarily be limited to, closing and title costs, appraisal costs, survey costs,
attorney's fees, plat maps, and mapping costs, as well as the actua) amounts expended for
payment of any Public Law 91-646 relocation assistance benefits provided in accordance
with Article IILE. of this Agresment. )

C. After consultation with the State, the Government shall determine the value of
relocations in accordance with the provisions of this paragraph.

1. Fora relocation other than a highway, the value shall be only that pertion
of relocation costs that the Government determines is necéssary to provide a functionally
“equivalent facility, reduced by depreciation, as applicable, and by the salvage value of any -
removed items, :

2. Fora relocation of a kighway, the value shall be only that portion of
relocation costs that would be necsssary 1o accomplish the relocation in accordance with the

design standard that the State of California would apply under similar conditionsof

— ~geography and traffic load, reduced by the salvage value of any removed items.

3. Relocation costs shall include, but not necessarily be limited to, actual
costs of performing the relocation; planning, engineering and design costs; supervision and
administration costs; and documented incidental costs associated with performance of the
relocation, but shall not include any costs due to betterments, as determined by the
Govemnment, nor any additional cost of using new material when suitable used material is
available. Relocation costs shall be subject to an audit in accordance with Article X.C. of
this Agreement 1o determine reasonableness, allocability, and allowability of costs.

4. Any credit afforded for the value of relocations performed within the

Project boundaries is subject to satisfactory compliance with applicable Federal labor
laws covering non-Federal construction, including, but not limited to, 40 U.S.C, 3141-
3148 and 40 U.S.C. 3701-3708 (revising, codifying and enacting without substantive
change the provisions of the Davis-Bacon Act (formerly 40 U.S.C. 2762 et seg.), the
Contract Work Hours and Safety Stendards Act (formerly 40 U.S.C. 327 er 5eq.) and the

- Copeland Anti-Kickback Act (formerly 40 U.8.C. 276¢)). Crediting may be withheld. in
whole or in part, as a result of the Non-Federal Sponsors' failure to comply with its
obligations under these laws.

i1
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D. The value of the improvemenis made to Jands, easements, and rights of way for
the proper disposal of dredged or excavated matarial shall be the costs of the improvements,
as determined by the Government, subject to an audit in accordance with Asticle X.C. of this
Agreement to determine reasonableness, allocability, and allowability of costs, Such costs
shall include, but not necesszrily be limited to, actual costs of providing the improvements;
planning, engineering and design costs; supervision and administration costs; and
documented incidental costs associated with providing the improvements, but shall not
include any costs due to betterments, as determined by the Government,

ARTICLE V -PROJECT COORDINATION TEAM

A. To provide for consistent and effective communication, the Non-Federal
Sponsors end the Government, not later than 30 days after the effective date of this
Agreement, shall appoint named senior representatives to a Project Coordination Team.
Thereafter, the Project Coordination Team shall meet regularly until the end of the peried of
construction, The Govemment's Project Manager and a counterpart named by the Non-
Federal Sponsors shall co-chair the Project Coordination Team.

B. The Government's Project Manager and the Non-Federal Sponsors’ counterpart
shall keep the Project Coordination Team informed of the progress of construction and of
significant pending issues and dctions, and shall seek the views of the Project Coordination
Team on matters that the Project Coordination Team generally oversees,

~ C. Until the end of the pcnod of construction, the Project Coordination Team shall
generally oversee the Project, including issues related to design; plans and specifications;
scheduling; real property and relocation requirements; real property acquisition; contract
awards and modifications; contract costs; the application of and compliance with 40
U.S.C. 3141-3148 and 40 U.S.C. 3701-3708 [revising, codifying and enacting without
~ substantive change the provisions of the Davis-Bacon Act (formerly 40 U.S.C. 276a e
 seq.), the Contract Work Hours and Safety Standards Act (formerly 40 U.S.C. 327 et
seq.) and the Copcland Anti-Kickback Act (formerly 40 U.S.C. 276¢)] for relocatlons the
Govermnment's cost pro;e tions; final inspection of the entire Project or functional portions of
the Project; preparation of the proposed OMRR&R Manual; anticipated requirements and
needed capabilities for performance of operation, maintenance, repair, replacement, and
rehabilitation of the Project; and other related matters. This oversight shall be consisient
with a project management plan developed by the Government after consultation with the

~Non-Federal Sponsors,

D. The Project Coordination Team may make recommendations that it deems
warrantad to the District Engineer on matters thar the Project Coordination Team gensrally
oversaes, including Suggesticns 10 ¢ avold potential sources of dispute, The Governmsnt in
. good fajth shall consider the recommendations of the Project Coordiration Team. The
Govemment, having the legal authority and rasponsibility for construction of the Project,
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has the discretion to accept, reject, or modify the Project Coordination Team's
recommendations. i

' E. The costs of participation in the Project Coordination Team shall be included
in total project costs and cost shared in accordance with the provisions of this Agreement.

ARTICLE VI-METHOD OF PAYMENT

A, The Govemment shall maintain current records of contributions provided by the
parties and current projections of total project costs and costs due to betterments. By April 1
ofeach year and at least quarterly thereafier, the Government shall provide the State with a
report setting forth 21l contributions provided to date and the current projections of tota
project costs, of 10tal costs due to betterments, of the components of total project costs, of
each party’s share of total project costs, of the State’s total cash contributions required in
accordance with Articles ILB., [LD., and ILE. of this A greement, of the non-Federal
proportionate share of the total project costs actually incurred to date, and of the funds the _
Government prajects to be required from the State for the upcoming fiscal year. On ﬂ},/»‘fag% L,
effective date of this Agreement, total project costs are projected to be $199,160,005%nd the
State’s contribution required under Article IL.D. of this Agreement is projected to be _

— $69;685,680. Such amounts are estimates subject to adjustrnent by the Government ard are
niot to be construed as the total financial responsibilities of the Government and the State,
nor the Non-Federal Sponsors collectively,

’r/—- _B. The State shall provide the cash contributionrequired under Asticles 1D loand— — ——— — —————

LRI

' 11.D.3. of this Agreement in accordance with the provisions of this paragraph.

i 1. Not less than 30 calendar days prior to the scheduled date for issuance of
; the solicitation for the first construction coniract, the Government shall notify the State in
writing of such schedulzd date and the funds the Government determines to be required
from the State to meet the non-Federal proportionate share of projected financial obligations
- for construction through the first quarter of construction, including the non-Federal
_ proportiorate share of financial obligations for construction incurred prior to the
. commencement of the period of construction. Not {ater than such scheduled date, the State
* shall provide the Government with the full amount of the required funds by deliveringa
. check payable to “FAQ, USAED, Sacramento District” to the District Engineer or by
- providing zn Electronic Funds Transfer in accordance with procedures established by the
Govermnment.

2. For the sacond and subsequent quarters of consTuction, the Gavemment
shall notify the Staiz in writing, no latar than 60 calendar days prior to the beginning of that
quarter, of the funds the Government determines to be requirsd from the State to meet the
non-Fedzral proportionzte share of projected Anancial obligations for construction for that

uarter. No later than 39 calendar days prior o the begirning of the quarter, the State shall
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make the full amount ef the required funds for that quarter available 10 the Govemment \
through any of the payment mechanisms specified in Article VLB, 1. of this Agreernent.

, 3. The Government shall draw from the funds provided by the State such
surns 8s the Government deems necessary to cover: (2) the non-Federal proporlionate share
of financial obligations for consuction incurred prior o the commencement of the period
of construction; and (b) the non-Federal proportionate share of financial obligations for
construction as they are incurred during the period of construction.

4. If at any time during the period of construction the Government
determines that additional funds will be needed from the State to cover the non-Federal
proportionate shars of projected financial obligations for constriction for the current quarter,
the Government shall notify the State in writing of the additional fands required, and the
State, no later than 60 calendar days from receipt of such notice, shall make the additional
required funds available through any of the payment mechanisms specified in Article
VLB.1. of this Agreement. :

C. In advance of the Government incurring any financial obligation associated with
additional work under Article I1.B. or ILE. of this Agreement, the State shall provide the
Government with the full amount of the finds required to pay for such additional workon a

quarterly basis by delivering a check payable to “FAQ, USAED, Sacramento District” to the

District Engineer or by providing an Electronic Funds Transfer in accordance with
procedures established by the Govemnment., The Government shall draw from the funds
provided by the State such sums as the Government deems necessary to cover the

" 77 Govemnment's financial obligations for such additional work as they are incwired. Tathe —— T~ 7T T T

event the Government determines that the State must provide additional finds to meetits
cash contribution, the Governrnent shall notify the State in writing of the additional funds
required. Within 30 calendar days thereafter, the State shall provide the Government with a
check for the full amount of the additional required funds for that quarter.

D. Upon completion of the Project or termination of this Agreement, and upon
resolution of all relevant ¢claims and appeals, the Government shall conduct a final
accounting and furnish the State with the results of the final accounting, The final
accounting shal] determine total project costs, each party's contribution provided thereto,
and each party’s required share thereof. The final accounting also shall determine costs dus
10 betterments and the State’s cash contribution provided pursuant to Article [ILB. ofthis
Agreemant. .

1. In the event the final accounting shows that the {otal contribution provided
by the State is less than its required share of total project costs plus cosis due to any
bettermeints provided in accordance with Article I.B. of this Agre=ment, the State shall, ne
later thun 90 calzndar days afier receipt of written notice, make a payment to the

- Government of whatever sum is requirad to meet the State’s rzquired share of total project
costs plus casts due to any berterments provided in accordance with Article ILB. of this
Agresment by delivaring a chack payable to “FAQ, USAED, Sacramanto™ to the District

14
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Engineer or providing an Electronic Funds 'I‘ransf=r in accordance with procedures
establishzd by ths Government.

2. In the event the final accounting shows that the total contribution
provided by the State excecds its required share of1otal project costs plus costs due to any
betterments provided in accordanes with Article ILB. of this Agreement, the Government
shall, subject to the availability of funds, refund the excess 1o the State no later than 90
calendar days after the final accounting is complete; however, the State shall not be entitlad
to any refund of the-5 percent cash contribution required pursuant to Asticle ILD. 1. of this
Agrecment. In the event existing funds are not available to refind the excass to the State,
the Government shall seek such appropriations as are necessary to make the refund.

ARTICLE VII -DISPUTE RESOLUTION

As a condition precedent to a party bringing any suit for breach of this
Agreement, that party must first notify the other party in writing of the nature of the
purported breach and seek in good faith to resolve the dispute through negotiation. Ifthe
parties cannot resolve the dispute through negotiation, they may agree to a mutually
acceptable method of non-binding altemative dispute resolution with a qualified third
party acceptable to both parties. The parties shall each pay an equal share of any costs
for the services provided by such a third party as such costs are incurred. The existence
of a dispute shall not excuse the parties from performance pursuant to this Agresment.

~ ARTICLE VII - OPZERATION MAINTENANCE, REPAIR, RE'PLACEMEI\T
AND REHABILITATION (OMRR&R)

A. Upon notification in accordance with Article I1.C. of this Agreement and for
so long as the Project remains authorized, SAFCA shall pay the Bureau that portion of
the OMRR&R costs for Folsom Dam attributed to the completed Project. as d2fined in
Aricle LA. of this Agreement, or the funciional portion of the Project. Such payment
shall be in accordance with the AGREEMENT BETWEEN THE UNITED STATES
AND THE SACRAMENTO AREA FLOOD CONTROL AGENCY PROVIDING FOR
OPERATION, MAINTENANCE, REPAIR, REPLACEMENT AND
REHABILITATION OF FOLSOM DAM MODIFICATIONS AND ASSOCIATED
FUNDING, dated 23 December 2003,

B. The Non-Feder a_l Sponsors hereby give the Government a right to enter, at
rzasonable times and in a reasonable manner, tpon property thet the Non-Federal Sponsozs
own or contral for access to the Project for the purpose of inspection and, if necessary, for
the purpose of completing, operating, maintaining, repairing, replacing, ot rehabilitating the
Project.
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ARTICLE IX -INDEMNIFICATION

The State shali hold and save the Government free from all damages arising from
the construction of the Project and any Project-related betterments, except for damagesdue
to the fault or negligence of the Government or its contractors, SAFCA shall hold and save
the Government free from all damages arising from operation, maintenance, repair,
replacement, and rehabilitation of the Project except for damages due to the fault or
negligence of the Govemment or its contractors.

 ARTICLE X -MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the effective date of this Agrccmenl, the
Government and the State shall develop procedures for kesping books, records, dotuments,
and other evidence pertaining to costs and expenses incurred pursuant to this Agreement.
These pracedures shall incorporate, and apply 2s appropriate, the standards for financial
management systems set forth in the Uniform Administrative Requirements for Grants and
Cooperative Agreements to State and Local Governments at 32 CF.R. Section 33.20. The
Govemnment and the State shall maintain such books, records, documents, and other
evidence in accordance with these procedures and for a minimum of three years afier the
period of construction and resolution of 21l relevant claims arising therefrom. To the extent
permitted under applicable Federal Jaws and regulations, all such records shall be subject to
mutual examination and aucht

- = — — -BsPursumant 1o 32 C:FR-Section-33:26; t}'«eSmte is-responsible for complyingwith- -
the Single Audit Act of 1984, 31 US.C. Sections 7501-7507, as implemented by Office of
Mmagcmcnt and Budget (OMB) Circular No. A-133 and Department of Defense Directive
7600.10." Upon request of the State and to the extsnt permitted under applicable Federal
laws and regulations, the Govemment sha!l provide to the State and independent auditors
any information necessary to enable an audit of the State’s activities under this Agreement.
The costs of any non-Federal audits performed in accordance with this paragraph shall be
allocated in accordance with the provisions of OMB Circulars A-87 and A-133, and such
costs as are allocated 19 the Project shall be included in total project costs and cost shared in

accordance with the provisions of this Agreement.

C. In accordance with 31 U.S.C. Section 7503, the Government may conduct audits
in addition to any audit that the State is required 0 conduct under the Single Audit Act,
Any such Government audits shall be conducted in accordance with Government Auditing
Standards and the cost principles in OMB Circular No. A-87 and other applicable cost
principles and regulations. - The costs of Government audits performed in accordance with
this paragraph shall be included in total project costs and cost shared in accordance Witk the
provisions of this Agrsement.
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ARTICLE XI-FEDERAL AND STATE LAWS

In the exercise of their respctive rights and obligations under this Agreement, the
Non-Federal Sponsors 2nd the Government agres to comply with all applicable Federal
and State laws and regulatiens including, but not limited to, Section 601 of the Civil
Rights Act of 1964, Public Law 88-352 (42 U.S.C. 2000d), and Department of Defense
Directive 5500.11 issued pursuant thereto, as well as Army Regulations 600-7, entitled
“Nondiscrimination cn the Basis of Handicap in Programs and Activities Assisted or
Conducted by the Department of the Army”’; and all applicable Federal labor standards
requirements including, bur not limited to, 40 U.5.C. 3141-3148 and 40 U.S.C. 3701-
3708 [revising, codifying and enacting without substantive change the provisions of the
Davis-Bacon Act (formerly 40 U.S.C, 276a et seq.), the Contract Work Hours and Safety
Standards Act (formerly 40 U.S.C. 327 e seq.) and the Copeland Anti-Kickback Act
(formerly 40 U.S.C. 276c)].

- ARTICLE X11 -RELATIONSHIP OF PARTIES

- A. Inthe exercise of their respective rights and bbligations under this Agresment,
the Government and the Non-Federal Sponsors all act in 2n independent capacity, and none
is 10 be considerad the officer, agent, or employ=e of the other.

B. In the exercise of its rights and obligations under this Agreement, neither party
shall provide, without the consent of the othar party, any coniractor with a release that
‘waives or purports to waive any rights such other party may have to seek | relief or redress

" “against such contractor either pu:suant to any cause of action that such other pa:ty mayhave
or for violation of any law.

ARTICLE XIII -OFFICIALS NOT TO BENEFIT

No member of or delegate to the Congress, nor any resident commissioner, shall be
admittd to any share or part of this Agreement, or to any benefit that may arise therefrom.

ARTICLE XIV -TERMINATION OR SUSPENSION

A, Ifat any time the State fails to fulfill its obligations under Anicle I.B., ILD,
ILE.. VI, or XVIILC. of this Agreement, the Assistant Secretary of the Army (Cm] Works)
shall terminate this Agreement or suspend furure perfo‘nance under this Agraement unless
hs determines that continuation of work on the Project is in the interest of the United States
ar is necessary in order o satisfy agreements with any other non-Federal interests in
connection with the Projeet,

17
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B. If the Govemment fails to receive arinual appropriations in amounts sufficient w
meet Project expenditures for the then-current or upcoming fiscal year, the Government
shall so notify the Sate in writing, and 60 calendar days thereafter either party may elect
without penalty to terminate this Agreement or to suspend future performance under this
Agreement. In the event that either party elecis to suspend future performance under this
Agreement pursuant o this paragraph, such suspension shall remain in effect until suchtime
as the Govemment receives sufficient appropriations or until cither the Government or the
State elects to terminate this Agreement, '

C. In the event that either party elects to terminate this Agreement pursuant 1o this
Article or Ariicle XIV of this Agreement, both partiss shall conclude their activities relating
to the Froject and proceed to a final accounting in accordance with Article VI.D. of this
Agreement. , ' :
¢
D. Any termination of this Agreement or suspension of future performance under
this Agreement in accordancs with this Article or Article XTIV of this Agreement shall not

. relisve the parties of liability for any obligation previously incurred, Any delinquent

payment owed by the State shall be charged interest at a rate, to be determined by the
Secretary of the Treasury, equal to 150 per centum of the everage bond equivalent rate of
the 13-week Treasury bills auctioned immediately prior 1o the date on which such payment’
became delinquent, or auctioned immediately prior to the beginning of sach additional
3-month period if the period of delinquency exceeds 3 months. :

T AAKTT@LEX‘VWARDUUS SUBSTANCES =~ =~ 77 ~ © T i

A. After execution of this Agreement and upon direction by the District
Engineer, the State shal] perform, or cause to be performed, any investigations for
hazardous substances that the Government or the State determine to be necessary to
identify the existence and extent of any bazardous substances regulated under CERCLA,
42 U.S.C. Sections 9601-9675, that may exist in, on, or under lands, easements, and
rights of way that the Government determines, pursuant to Article I of this Agreement,
10 be provided by the State for the construction, operation, and maintenance of the
Project. For Jands under the administrative jurisdiction of the Bureau that are required to
implement the Project, the Govamment shall coordirate with the Bureau for the
performance of any such investigations, Howaver, for lands thar the Government
determines to be subject to the navigation servitude, only the Government shall perform
such investigations unlass the District Engincer provides the State with prior specific
written direction, in which ca2se the State shall perform such investigations in accordance
with such written direction. All actual costs incurred by the State for such investizations
for hazardous substances shalf be included in total project cosis and cost shared in

.accordance with the provisions of this Agreement, subject 10 an 2udit in accordance with

Article X.C, of this Agreement 1o determine reasonableness, allocabilizy, and allowability
of costs. ' '

18
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B. In the event it is discovered throngh any investigation for hazardous
substances or other means that hazardous substances rcvulatcd under CERCLA exist in,
on, or under any lands, easements. or rights of way that the Government determines,
pursuans to Article Tl of this Agreernent, to be provided by the State for the construciion.
operation, and maintenance of the Project, the State and the Government shell provide
prompt written notice to each other, and the State shall not proceed with the acquisition
of the real propersy interests until both parties agres that the State should proceed.

C. The Government and the Non-Federal Sponsors shall determine whether to
initiate construction of the Project, or, if already in construction, whether to continue with
work on the Project, suspcnd future performance under this Agreement, or terminate this
Agreement for the convenience of the Govemment, in any case where hazardous substances
regulated under CERCLA are found to exist in, on, or under any lands, easements, or rights
of way that the Goverment determines, pursuant to Article IIf of this Agreement, o be
required for the construction, operation, and mzintenance of the Project. Should the
Government and the Non-Federal Sponsors determine to initiate or continue with
construction afler considering any liability that may arise under CERCLA, SAFCA shall be
responsible, as between the Depart-n~nt of the Army and the Non-Federal Sponsors, for the
costs of clean-up and response, to include the costs of any studies and investigations
necessary to determine an appropriate response 1o the contamination for lands provided by
the State. The responsibility for costs of clean-up and response located on lands under the
administrative jurisdiction of the Bureau shall be determined in accordance with the
provisions of CERCLA. Such costs shall not be considered a part of total project costs, In
the event SAFCA fails to prov:de any fiinds necessary to pay for clean up and response
costs or to otherwise discharge the Non-Federal Sponsors’ responsibilities under this

paragraph upon direction by the Governitent, the Government may. in its sole discretion,
etther terminate this Agreement for the convenience of the Government, suspend furure
performance under this Agreement, or continue work on the Project.

D. The Non- Fed*'ral Sporsors and the Goverrment shall consult with each other ir.
accordance with Article V of this Agreement in an effort to ensure that responsible partes
(bear any necessary clean up and response costs as defined in CERCLA. Any decision made
pursuant to paragraph C. of this Article shall not relieve any third party from any Hability
that may arise under CERCLA.

E. Following notification in accordance with Anicle IL.C. of this Agrezment, as
between the Depariment of the Army and the Non-Federal Sponsors, SAFCA shall be
cansidered the operater of the Pro'ect or a functional portion of the Projact for purposes o7
CERCLA lizbility.

19
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ARTICLE XVI -NOTICES

A. Any notice, request, demand, or other communication required or permitted to be
given under this Agreement shall be deemed to have been duly given if in writing and cither

delivered personally or by telegram or mailed by first-class, registerad, or certified mail, 2s
follows:

[f10 the State:

The Reclamation Board
B. 0. Box 942836
Sacramento, Califormiz 94236-0001

If to SAFCA.:

Sacramento Area Flood Control Agency
1007 - 7% Street, 5% Floor
Sacramento, California 95814

If 1o the Government:

U.S. Army Corps of Engineers
Sacramento District
e .. .. _1325]Street . _ _ _  _ __ _ __
- Sacramento, California 95814-2922 ;
B. A party may change the address 1o which such communications are to be
directed by giving written notice to the other party in the manner provided in this Article.

C. Any notice, request, demand, or other communication rmade pursuant to this
Article shall be deemed to have been received by the addressee at the earlier of such time as
it is actually received or seven calendar days after it is mailed.

ARTICLE XVII -CONFIDENTIALITY

To the extent permitted by the laws governing each party, the parties agree to
meintain the confideniality of exchanged information when requested ‘o do so by the
providing paty.
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ARTICLE XVIII - HISTORIC PRESERVATION

A. The costs of identification, survey and evaluation of historic properties shall be
included in total project costs and cost shared in accordance with the provisions of this
Agreement. '

B. As specified in Section 7(a) of Public Law 93-291 {16 U.S.C. Section 465¢(a)],
the costs of mitigation and data recovery activities associated with historic preservation shalt
be borme entirely by the Government and shall not be included in total project costs, up to
the starutory limit of one pereznt of the total amount authorized (o be appropriated for the
Project. ‘

C. The Govervment shall not incur costs for mitigation and data recovery that
exceed the stawiory one-percent limit specified in paragraph B. of this Article unless and
until the Assistant Secretary of the Army (Civil Works) has waived that Limit in accordance
with Section 208(3) of Public Law 96-515 [16 U.S.C. Section 469¢-2(3)]. Any costs of
mitigation and data recovery that exceed the one-percent limit shall not be included in total
project costs, but shall be cast shared batween the State and the Government consistent with
the minimum non-Federal cost-sharing requirements for the underlying flood control
purpose as follows: 35 parcent borne by the State, and 65 percent bomne by the Government.

" ARTICLE XTX -SECTION 902 PROJECT COST LIMITS

Public Law 99-662, as amended, and understands that Section 902 establishes the maximum

~ amount of total project costs for the American River Watershed, California (Folsom Dam
Modifications) at Folsom Dam, California. Notwithstanding any other provision of this
Agreement, the Goverument shall not make a naw Project financial obligation, make a
Project expenditure, or afford credit toward total project costs for the value of any
contribution provided by the State, if such obligation, expenditure, or credit would result in
total project costs exceeding this maxinmum amount, un'ess otherwise authorized by law.
On the effective date of this Agreement, this maximum amount is estimated to be
$207,735,000 as calculated in accordance with ER 1105-2-100 using Ociober 1, 2003 price
levels and allowances for projected future inflation. The Government shall adjust this
maximum amount in accordance with Section 902.

ARTICLEXX -OBLIGATIONS OF PU'IURE APPROPRIATIONS

A. Nothing herein shall constirute, nior be deemed to constitute, an obligation of
fururs sppropriations by the legislature of the State of California, where creating suchan
obligation would he fnconsistent with Article XVT, Secticn 1 of the Constitution of the
State of California,
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B, TheNon-Federal Sponscrs intend to satisfy their obligations under this
Agreement. The Non-Federal Sponsors shall include in their budget requests or
otherwise propose, for each fiscal period, appropriations sufficient to cover the Non-
Federal Sponsors' obligations under this Agreement for each year, and will use all
reasonable and lawful means to secure the appropriations for that year sufficient to make
the payments necessary to fulfill their obligations hereunder. - The Non-Federal Sponsors
reasonably believe that funds in amounts sufficient to discharge these obligations can and
will lawfully be appropriated and made availeble for this purpose. In the event the
budget or other means of appropriations does not provide funds in sufficient amounts to
discharge these obligations, the Non-Federal Sponsors shall use their best efforts to
satisfy any requirements for payments under this Agresment from any other source of
funds legally available for this purpose. Further, if the Non-Federal Sponsors are unable
to satisfy their obligations hereunder, the Goverriment may exercise any legal rights ithas
to protect the Government’s interests related to this Agreement.

. IIN WITNESS WHEREQF, the paﬁms hereto have executed this Agreement, which
shall become effective upon the date it is signed by the Ass:.s:a.nLSeerétaahcf-th&Anny
{€ivitWorls). District Engineer.

DEPARTMENT OF THE ARMY THE RECLAMATION BOARD OF
THE STATE OF CALIFORNIA
BY:
}O}lﬂ'?&d!-wo@l'e'}rkr )
Assistunt-Seerstary of the-Adesy- President
£Ehal-Wearls) '
DATE: DATE:__ 3 /J 0 / o4
‘ ﬂ SACRAMENTO AREA FLO/OD
g CONTROL AGENCY ,” )
BY ¢ Pl : % =3/ 4 ' ’
Mlchael &/Com:ad, . ; 7 / p '
Colonel, Torps cof 2 '-neersB {L
District Engineer ‘(\ A ‘.,", 5 )
~F.1. Hodgkit L

Executive Dxrec:for
y

DATE: ?d/‘“f'r./j DATE: 3 -4 -0

12
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CERTIFICATE OF AUTHORITY

I, Scait R, Morgan, do hereby certify that I am the pnncrpal legal officerof The
Reclamation Board, that The Reclamation Board is a legally constituted public body with
ful] authority and legal capability to perform the terms of the Agreement between the
Department of the Army and The Reclamation Board in connection with the American
River Watershed, California (Folsom Dam Modifications) 2t Folsom Dam, Califomia,
and to pay damages in accordance with the terms of this Agreement, if necessary, inthe
event of the failure to perform, 2s required by Section 221 of Public Law 91-611 (42US.C.
Section 1962d-5b), and that the persons who have executed this Agreement on behalf of The
Reclamation Board have acted wit.hin their statutory authority.

WITNESS EOQF, Thave made and executcd (; this certification this
7““ day of TN 4 A AR
O {

MZ/MW\-__

Scott R. Morgan
Counsel for The Reclamanon Board
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CERTIFICATE OF AUTHORITY

1, Tim Washbum, do hereby certify that [ am the principal legal officer of the -
Sacramento Arza Flood Control Agency, that the Sacrameanto Area Flood Control Agency is
a legally constituted public body with full authority and legal capability to perform the terms
of the Agreement between the Department of the Army and the Sacramento Area Flood
Contro! Agency in connection with the American River Watershed, Califormia (Folsom
Dam Modifications) at Folsom Dam, California, and to pay damages in accordance with
the terms of this Agreement, if nacessary, in the event of the failure to perform, as required
by Section 221 of Public Law 91-611 (42 U.S.C: Section 1962d-5b), and that the persons
who have executed this Agreement on behalf of the Sacramento Area Flood Control Agency
have acted within their statutory authority, '

IN WITNESS WHEREQF, [ have made and executed this cenification (his
A dayof __ AAONTIN , 2000

7
‘Tim Washburn
Counsel for SAFCA




Contract No. 4600003463
Exhibit A
Page 250f 24

CERTIFICATION REGARDING LOBBYING
The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No Federal-appropriated funds have been paid or will be paid, by or on behalf
of the undersigned, to 2ny person for influencing or attempting to influence an officeror
employee of any agency, a Member of Congress, an officer or employse of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grart, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal, amendment,
or modification of any Federal contract, grant, loan, or cooperative agreement, |

(2) If any funds other than Federal-appropriated funds have been paid or will be
paid to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Conaress, an officer or employee of Congress, or an employee
. of a Member of Congress in connection with this Federal contract, grant, loan, or
- cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,

“Disclosure Form to Report Lobbying,” in accordance with its instructions.

(3) The undersigned shall require (hat the language of this certification be
inclnded in the award documents for all subawards at all tiers (including subcontracts,
subgrants, and contracts under grants, loans, and cooperative agreements) and that ail
subrecipients shall centify and disclose accordingly. :

This certification is a material representation of fact upon which reliance was

e ~ —— - — placed-whenrthis-transaction was made or entered into. Submission of this certificationis™ ~

a prerequisite for making or entering into this transaction imposed by Section 1352, Title
31, U.S. Code. Any person who fails to file the required certification shall be subjectto a
civil penalty of not les; than $10,000 and not more than $100,000 for each such failure.

%“,. ( ( \h' w@&umug

Betsy A. Murc‘hand, Prcaxcfen&
The Reclamanon Board of the State of California

pate: 3110/ 04
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CERTIFICATION REGARDING LOBBYING
The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No Federal-approprialed funds have been paid or will be paid, by or on behalf
of the undersigned, to 2ny person for influencing or attempting to influence an officeror
employee of any agency, a Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, rencwal, amendment,
or modification of any Fedsral contract, grant, loan, or cooperative agreement.

. (2) If any funds other than Federal-appropriated funds have been paid or will be
paid to any person for influencing or ztiempting to influence an officer or employee of
any agency, 2 Member of Congress, an officer or employee of Congress, ot an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Stendard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be
included in the award documents for all subawards at al] tiers (including subcontracts,
subgrants, and contracts under grants, loans, and cooperative agreements) and that all
subrecipients shall certify and disclosa accordingly. :

__ _ _ _ This certification is a material representation of fact upop which reliancewas =~~~
placed when this transaction was made or entered into, Submission of this certification is
a prerequisite for making or entering into this trarsaction imposed by Section 1352, Title
31,U.S.Code. Any person who fails to file the required certification shall be subject to a

civil penalty of not less than $10,000 and not more than $100,000 for each such failure,

Z

AP [ —

“—“F.1. Hodgkins, Execytive Direcior
Sacramento Aree Flood Control Agency

.

/f
-t e e

DATE: 5«‘5’*0'4/




State of Caiifornia _ Centract No.4600003463

Exhibit B

BUDGET DETAIL AND PAYMENT PROVISIO&§

INVOICING AND PAYMENT: Msthod of payment shall be in accordance with prowsnona
stated in Article VI on page 13 of this Agreement.

BUDGET CONTINGENCY CLAUSE: Itis mutually agreed that if the Budget Actof the current
year and/or any subsequent years ccvered under this Agreement does not appropriate
sufficient funds for the program, this Agreement shall be of no further force and effect. In this
. event, the State shall have no liability to pay any funds whatsoaver {o Confractor or to furnish
any other considerations under this Agreement and Contractor shall not be obligated to
- perform any provisions of this Agreement.

If funding for any fiscal year Is reduced or deleted by the Budget Act for purposes of this
“program, the State shall have the opfion lo either: cancel this Agreement with no liability
oceurring to the Stale, or offer an Agreement Amandment to Contractor to reflect the reduced
amount
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Stale of Califorria . DEFPARTHENT OF WATER RESOURCES The Resaurces Agercy

Coniract # 4600603453
Exhibit C
: ' Pag21af2
EXHIBIT C~Special Terms and Conditions for
Department Of Water Resources
(Department of the Army Corps of Engineers)

AVAILABILITY OF FLINDS: Work to be perfo.rned under this contract is subject to avadabmty of funds through
. the State’s normal budget pmuess.

2. AUDIT CIL AUSE: Fer contracts in excass of $10,000, the contracting parlies shail be subject to the examiration
znd audit of the State Audilor for a period of three years after final payrment under the conlracl (Govetnment Code
Section 8546.7). : :

3. CO'NFLICT OF INTEREST:

Current and Former Stale Emoloyees: Contractor should be aware of the following provisions regarding
current or former state employess. If Contractor has any questions on the status of any person rendering.
services or involved with the Agreement, the award'ng agency must be contacted immediately for
clarification. v

(1) Current Stals gmoloyeg : (PCC §10410)

(a) No officer or employee shall engags In any employment, activity or enterprise from which the
officer or employee rscelves compensation or has a financial Interest and which is sponsored or
funded by any state agency, unless the employmant, gctivity or enterprise is requlred asa
condition of regular stale employment.

{o) No officer or employse shall contract on his or her own behalf 2s an indepandent contractar with
. any stats agancy :o provide goods or services.

~ - ~(2) ~Fomer Stets Emplovess: (PEEFIOAI — — -~ — — —— — —— - —— — — e

(a) Forthe two-year penod from the dala he or shs left state employmem no former state officer or
employee may enter into a contract in which he or she engaged in any of the negotiations,
transactions, planning, arrangemants of any part of the decision-making process refavant to the
contract while employed in any capaclty by any state agency.

{b)  For the twelve-month period frem the date he or she left stete employment, no former state ‘
officer or employee may enter into a contract with any state agency if he or she was employed

by that stats agency in a policy-making position in the same general subject area as the
proposed contract within the 12-month period prior to his or her lzavirg state service.

b. Penalty for Violation:

(8) Ifthe Conlractor viclales any provisions of above paragrephs, such aciion by Contraclor shall render
this Agrsement void. (PCC §10420)

c. Mémbers of Boards and Commissions:

’

(8) Msmbers of boards and commissions are axempt from this ssction if they do not recelve payment
other than payment of each mesting of the board or commission, payment for praparatory tima and
~payment for pr diem. (PCC §10430 (e)

" DWR 9548 (New 12103)
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d. PRepresantational Conflicts of Interest:

The Contractor must disclese o the DWR Program Manager any activities by contractor or subcantracior
persannel invelving representation of parties, or prevision of consuliation services lo parties, who are
adversarial to DWR. DWR may immediately terminate this contract if the contractor feils to disclose the
information required by this section. DWR may immediately terminats this contract if any conilicts of interast
cannot be reconclted with the performanca of services under this conlract.

2. Financial Interest in Contracts:

Contracior should also ba aware of the failowing provisions of Government Code §1090:

"Members of the Legislalure, siate, county district, judicial district, and city officers or employees shall notbe
financially interesled in any contract made by them in their official capacity, or by any body or board of which
they are members. Nor shall state, county, district, judicial district, and city officers or smployees be
purchasers at any sale or vendors at any purchase rmade by them In thelr official capacity.”

f. Prohibition {or Conéul:ing Sanvicas Contracls:

For consulting services contracts (see PCC §10338.5), the Contractor and any subcontractors (except for
subcontractors who provids services amounting to 10 percent or less of the contract price) may not submit a
bid/SOQ, or be awarded a contract, for the provision of services, procurement of goods or supplies or any
other related action which is required, suggested, or otherwise deemed appropriate in the end produci of
such a consulting services coniract (see PCC § 10365.5).

PWR £348 (New 12103)






