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THIS AGREEMENf is entered into this 3o-t.1. day of 
Wlll..-c,,h , '2-<iof. by and between the DEPARTMENT OF THE ARMY 

(hereinafter the 11Govemment" or "Department of the Army), represented by the U.S. Army 
Engineer, Sacramento District, and The State of California (.hereinafter the hState"), 
represented by the President of The Reclaination Board, and the Sacramento Aiea Flood 
Control Agency (hereinafter "SAFCA") represented by its Executive Director (the State and · 
SAFCA \\ihen referred to collectively are referred to as the "Non-Federal Sponsors'). 

WIT!\'ESSETH, TIL~T: 

WHEREAS. construction of the Americm River Watershed, California (Folsom 
Dam Modifkations) at Folsom Dam, Catif'omia, was authorized by Section 1 Ol(a){6) of 
the Water Resources Development Act ofl999, Public Law 106-53; 

____________ \~VH~EREAS, Folsom Dam is a unit ofthe Central Valley Project an .... d__..js,_,un.._._.._d,,,..er_,,th....,e.__ _______ _ 
administrativ;3 jurisdiction of the United States Bureau of Reclamation (hereinafter the 
''Bure:u") pursuant to Federal reclamation law; 

\1/H.EREAS, Folsom Dam shall remairi under the administrative jurisdiction of the 
Bureau both during the construction and after the completion of the Folsom Dam 
Modi fica:ions; 

\VHEREAS, the Government, State and SA:FCA desire to enter into a Project 
Cooperntion Agreement for construction of the American River Watershed, California 
(Folsom Dam Modifications) (hereinafter the "Project", as defined in Ankle I.A. of this 
Agreement), wherein the State shall be respol"'.sible for cost sharing of the Proje.ct during 
constructiozi, as well as me provisicn oflands, easements, and rights-of-way, and SAFCA 
shall be responsible for oper:!tion, mai..'1temmce, repair, rc:placement and rehabilitation of the 
completed Project; 

W!IEREAS, Section I 03 of the Water Resomces Development Acl of 1986, Public 
L1.w 99,662. as amended, specifies the cost-sha.."'i.ng requirements r:ppli::able to th~ Project; 
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Vl1IEREAS, Section 221 of the Flood Control Act of 1970, Public Law 91-611, as 
amended, and Section l 03 of the Water Resources Develop~ent Act of l 9S6, Public Law 
99-662, as amended, provide that the Secretary of the·Army shall not commence 
construction of any water resources project, or separable element thereof, until each 
non-Fed~ral sponsor has entered into a written agreement to furnish its required cooperation 
for the project or separable element; 

' 
WHEREAS, the State does not qualify for a reduction of the maximum non-Federal 

cost share pursua.,t to the guidelines that implement Section 103(m) of the Water Resources 
De\'elopment Act of 1986, Public Law 99-662, as amended; 

WHERE.~, the Government and State have the full authority 2I1d capability to 
perform as hereinafter set forth and intend to cooperate in cost-sharing and financing of the 
construction of the Project in accordance '1.-ith the tenns of this Agreement~·and 

· VlHE .. ~AS, SAFCA has the full authority and capability to perfonn operation, 
mrunlenance, repair, replacement and rehabilitation of the completed Project, as set forth in 
this AgreemenL 

NOW, 'FHEREFORE, the Government, State and SAFCA agree as follows: 

-------~-------AR'I'ICLE 1-l>EFOOTclONS AND GENERAL PROV"lh=St¼\lOcH~~JS'I---------~ 

For purposes of this Agreement: 

A. The tcnn "Project" shall mean the following: (1) enlarging the eight existing 
river outlets to Folsom Dam to increase the dam's effectiveness in controlling floods; and 
(2) conStrUcting features to increase the flood control capability of the dam and Z"'vServoir 
with the exception oftbe surcharge component. as generally described in the American 
River Watershed, Califomi~ Folsom Dam Modifications, Limited Reevaluation Report, 
dated t\ovember 2003 and approved by Assistant Secretary of the A.rmy (Civil Works} on 
23 J :muary 2004. 

B. The tem1 ''total project costs" shall mean all costs incurred by the State a.'ld th: 
Government in accordance 1,vith the terms of this Agreement directly related to construction 
of the Project. Subject to the provisions of this Agreement, the term shall include, but is not 

. necessarily lirrjted to: continuing plan.'1ing and engineering costs incurred after October 1, 
1985; adv:inced engineering ar.d design costs; preconstruction engineering and design costs; 
C':igineering and design costs during construction; the costs ofinvesdgations to identify 1he 
existence and e.'-:tent of hazardous substances in accorda."lce with Article XV.A. of this 
Agreement; costs of historic preservation activities in accordance ,vith A .• "'ticle )..'\'ill.A. 0f 
this Agr-~erul!nt; actual construction costs, including the costs of alteration, lowering, raising, 
or r.:placemcnt and anendmn r~:noval of existing railro~d bridges and approaches !bereto; 



Contract No. 4600003463 
Exhibit A 

Page 3 of26 

supervision and adm.inistr:-i.tion costs; costs of participation in the Project Coordination Team 
in accordance with Anicle V of this Agreement; costs of contract dispute settlements or 
awnrds~. the value of lands, easements, rights of way, relocations, and suitable borrow a.t1d 
dredged or excavated material disposal areas for which the Government affords credit in 
ace-0rdance \\·ith Article IV of this Agreement; and costs of audit in accordance \\ith Article 
X of this Agreement. The term does not include any costs for operation, maintenance, 
repair, replacement, or rehabilitation; any costs due to betterments; or any costs of dispute 
resolution under Article Vil of this Agreement. 

. C. The tenn "financial obligation for construction" shall mean a financial obligation 
of the Government, other than an·obligation pertaining to the provision of lands, easements, 
rights of way, relocations, and borrow md dredged or excavated material disposal areas. that 
results or would ~cs ult b a cost that is or would be included in total project costs. 

D. The term "non-Federal proportionate sh~" shall mean the ratio of the State's 
total cash contribution required in accordance with Articles ll.D.1. and ILD.3. of this 
Agreement to total financial obligations for cor.slruction, as projected by the Government. 

E. The term "period of construction" shall mean the time from the date the 
Government fust notifies the State and SAFCA in writing, in accordance with Article Vl.B. 
of this Agrccmcn~ of the scheduied date for issuance of the solicitation for the first 
construction contract to the date that the U.S. Army Engineer for the Sacramento District 
(hereu1after lhe "Dis1Iict Engineer') notifies the State and SAFCA in writing of the 
Government's determination that construction of the Project is complete. 

·~_::__._...:___ __________ ~ 

F. Toe tenn "highway'' shall mean any public highway, roadway, street, or wa)', 
including any bridge thereof. 

- . 
G. The term "relocation" shall mean providing a functionally equivalent facility to 

Lhe O\\ner of an existing utility, cemetery, highway or other public facility, or railroad 
( excluding existing railro3d bridges and approaches thereto) when such action is authorized 
in accordance y,.ith applicable legal principles of just compensation or as otherwise provided 
in the authorizing legislation for the Project or any report referenced therein. Providing a 
functionally equivalent facility may take the fonn of alterarion., lowe.iing, raising, or 
r,:placement a.'ld attendant removal of the affected facility or part thereof. 

H. The tenn .. fiscal year" shall mean one fiscal year of the Government. The 
Governm2nt fiscal year begins on October 1 and ends on September 30. 

L The term "functional portion of the Project" shall mean a portion of the Project 
that is suitab!e for commencement of operation and maintenance in advance. of compledon 
of the entire Project. For a pcnion of the Proj~ct to be suilable for commencement of 
operation ru:id maintenance, the Distric.t Engineer must notify the State and SAFCA in 
writing of the Goven1tnent's determination that the portion of tl1e Project is complete and 
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c:m function independently and for a useful purpose, althoug.lt the balance of the Project is 
not compie1e. 

J, · The term "bette1ment" shall mean a change in t.1le design and construction of an 
element of the Project resulting from the application of standards that the Government 
determines exceed lliose tbat the Government would othern-ise apply for accomplishing lhe 
design and construction of that element. 

ARTICLE II -OBLIGATIONS OF THE GOVERmfENT Ai'\'D THE 
NON-FEDERAL SPONSORS 

A. The Qovernment, subject to receiving funds appropriated by the Congress_ of the 
United States (hereinafter, the ''Congress") and using those funds and fonds provided by the 
State, shall expeditiously construct the Project (including alteration. lowering, raising, or 
replacement and attendant removal of existing railroad bridges and approaches thereto), 
appl)1ng those procedures usually applied to Feder:il projects, pursuant to Federal laws, 
regulations, and policies. 

1. The Go,·emmect shall afford the State the opportunity to review and 
comment on th.: solicitations for all coo.tracts, includmg relevant plans a..'ld specifications, 
prior to the Government's issuance of such solicitations. The Govemmect shall not issue the 
solicitation for the first construction contract until the State has confirmed in writing its 

_______ will=--' -in .... ~o_pmceed withihe Project. To th~entpossiblc.lhe Govem~-m~e-nt~sh_a-Il~a-ffi-or~tl~-----~ 
the Sta~ the opportunity to review and comment on all contract modifications, including 
change orders, prior to the issuance to the contractor of a Notice to Proceed. In any instance 
where providing the State with c.oti£cation of a contract modification or change order is not 
possible prior to issuance of the Notice to Proceed, the Government shall pro\ide such 
notification in writing at the earliest date possible. To the extent possible, the Government 
also shall afford the State the opportunity to review and comment on all contract claims 
prior to resolution lhereof. The Goverr.rnent shall consider in good fail!\ the comments of 
lhe State, but the contents of solicitations, award of col!tracts, execution of contrac-t · 
modifications, issuance of change orders, resolution of contract claims, and perfonnance of 
all work on the Project (wbether the work is performed under contract or by Government 
personnel). shall be exclusively within the control of the Governmer~t 

2. Throughout the period of construction, the District Engineer shall furnish 
the Stare and SAFCA \\ith a copy of the Government's Written Notice of Acceptance of 
Completed \Vork for each contract for the Project 

3. N'otwithstandi.11,g paragraph A, 1. of 11-js Article, if, ti?0\1 ihe awa.111 of an} 
contract for construction of the Project, tot:i! project costs would exceed S 199, l 00,000, the 
Government and the State asree to defer award ,)f that contr:ict :ind a11 subsequent contracts 
for consrn;ction of' :he Proj-~ct until such ,ime as the Govem,--ne:,t ar.d t!1~ State agree to 
pro.:ei:d with furt'.1~r conu-acr aw arcs for th::: Project, bui in no event shall :hi! :iward of 

4 



Contract No. 4600003463 
Exhibit A 

Page 5 of26 

contracts be deferred for more lhan three years. Notwithstanding this general provision for 
deferral of co11tract awards, the Government, after consultation with the State, may award a 
contract or contracts after the Assistant Secretary of 1he Anny (Civil Works) makes a 
wrinen detennination !hat the award of such contract or contracts must proceed in order to 
comply with law or to protect life or property from imminent 2nd substantial harm. 

B. The State may request the Government to _accomplish betterments. Such 
requests shall be in writing and shall descnoe the betterments requested to be accomplished. 
If the Government in its sole discretion elects to accomplish the requested betterments or 
any ponion thereof, it shall so notify the State in a writing that sets forth any applicable 
terms and conditions, which must be consistent with this Agreement 1n the event of 
conflict between such a ·writing and this Agreement, this Agreement shall control. The State 
sha11 be solely responsible for all costs due to the requested betterments and shall pay all 
such costs in accordance ,vith Article VLC. of t.'us AgreeJr.ent 

C. \Vhen the District Engineer determines that the entire Project is complete or 
th:it a portion of the P:oject bas become a functional portion oftbe Project, the District 
Engineer shall so notify the State, SAFCA, and the Bureau in writing and furnish the 
State, SAFCA. and the Bureau with a copy of the Operation, Maintenance, Repair, 
Replacement, and Rehabilitation Manual (hereinafter the "OMRR&R Manual'1 and with 
c.opies of all of the Govern.-nent's Written Notices of Aeeeptance of Compieted Work for 
all contracts for the Project or the functional portion of the Project that have not been 
provided previously. Upon such notification, SAFCA shall pay the Bureau that portion of 
the OMRR&R costs for Folsom Dam attributed to the completed Project, as defined in 

------,-,Artid~thiti\gr~nt, or thdunctional po, tforrofthe-Projeci;-in~ac"""'co""r...lda"'n""'c'°e n1w'i-t'ith1.---------­
the AGREEMENT BETWEEN THE UNITED STATES AND THE SACRAMENTO 
AREA FWOD CONTROL AGENCY PROVIDING FOR OPERATION,· 
MAINTENANCE. REP~ REPLACEMENT AND REHABILITATION OF 
FOLSOM DAM MODIFICATIONS ~TI ASSOCIATED FUNDING, dated 23 
December 2003. 

D. The State shall contribute a minimum of 35 percent. but not to exceed 50 
percent, of total project costs in accordance wit'll the provisions of this paragraph. 

1. The State shall provide a cash contributior equal to 5 percent of total 
project costs in accordance with Article VlB. of this Agreement 

2. rn accordance with Article m of this Agre~ment, the State shall pro\ide 
nll lands, easements, rights of way, and suitable borrow and dredged or excavated material 
disposal areas that tbe Goverrment determines the State m1JSt provide for the construction, 
operation, and maintenance of the Project. md shall perfonn or ensure perfonnance of all 
relocations th:,.t the Go\·ernm:ent d~te.munes to be necessary for Li.e constrJction, ope:-ation, 
:md rnahitenance of the Project. 

5 
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3. If the Government projects that the value of the State's contributions 
under paragraphs D.1. and D.2. of this Article a.1.d Anicles V, X, and }..'V,A. oft.Ms 
Agreement will be less than 35 percent of total project costs, the $tate shall provide an 
additional cash contribution. in accordance v.--i.th Article VJ.B. of this Agreement, in the 
amount necessary to ma.\:e the State's total conrribution equal to 35 percent of total project 
costs. . · 

" 
4. If the Government determines that the \'alue of the State's contributions 

provided w,der paragraphs D.2. and D.3. of this Article and Articles V, X, and XV.A. of this 
Agreement has exceeded 4.5 percent of total project costs, the Government, subject to the 
availability of funds, shall reimburse the State for any such value in excess of 45 percent of 
total project costs. After such a determination, the Government, in its sole discretion, may 
provide any remaining Proj'ect lands, easements, rights of way, and suitable porrow and 
dredged or excavated material clisposal areas and perform any remaining Project relocations 
on behalf of the State. 

E. State may request the Government to provide lands, C3Sements, rights of way, 
and suitable borrow and dredged or excavated material disposal areas or perform relocations 
on behalf of the State. Such requests shall be in writing and shall descn"be the smices 
requested to be performed, If i."l its sole discretion the Government elects to perfonn the 
requested services or any portion thereof, it shall so notify the State in a wTiting that sets 
forth any applicable terms and conditions, which must be consistent with this Agreement. 
In the event of conflict between such a writing aad this Agreement, this Agreement shall 

----------ee,atreh-the State shall-be-se]elyrespon~~eesima--d sh-al1-1-l -----­
pay all.such costs in accordance with Article VLC. of tltls Agreement Nomithstancling the 
provision oflands, easements, rights of way, and suitable borrow and dredged or excavated 
material disposal areas orperfonnance ofrelocations by the Government. SAFCA shall be 
responsible, as between the Government and the Non-Federal Sponsors, for the costs of 
cleanup and response in accordance with Article XV.C. of this Agreement. 

F. The Government shall perform a final accol.lllting in accorda.11ce with Article 
VlD. of this Agreement to dete~e the contributions provided by the State in accordance 
with paragraphs B., D., andE. of this Anicle and Articles V, X, and XV.A. of this 
Agreement and Lo detennine whether the State has met its obligations under paragraphs B.. 
D., and E. ofthi.s Article. 

G. The State shall not use Federal funds to meet the Slate's share of total project 
costs under tlus Agree:nent U!lless th~ Federal granting agency yeri.fies in writing that the 
e~~pen<liture of such funds is expressly authorized by statute. 

H. SAFCA agrees to participate in and comply '.\ith applicable Federal floodplain 
managem:nt and flood insurance progra.-us. 

J. _?\ot less than once each y~, SA.FCA shaU ui..form :i.ffect•:!<l interests of the ~;ten\ 
of prot.:ction alTord~d by ,;be .?roject. 

6 
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J. S A.FCA shali publicize floodplain infonnation in the area concerned and shall 
provide this infonnation to zoning and other regulatory agencies for their use in 
prcventina "-···=-· ~ 1 development in the floodplain and in adopting such regulations 

revent unwise future development and to ensure compatibility 
>vided by the Project. · 

L. 
comply with Section 402 of the Water Resources Development 
(33 U.S.C. 70lb-12), whic:i requires a non-Federal interest to 
, year after the date of signing th.is Agreement, a floodplain 
an shall be designed to reduce the impacts of furore flood 
including but not lilliited to, addressing those measures to be 
' interests to preserve the level of flood protection provided by 
y Section 402, as amended, the non-Federal interest shall 
ter than one year after completion of construction of the 
·idea., infonnnlion copy of the plan to the Government upon 

NDS, RELOCATIONS. DISPOSAL AREAS, AND 
PUBLIC LAW 91-646 COMPLIANCE 

A. The Government, after consultation with the Statet shall determine the lands, 
easements, nnd rights of way required for the construction, operation, and mamtenance of 
the Project, including those required for relocations, borrow materlal5t and dredged or 

____ -----~e=xc=a=v=at=ed~m~a~terialdisposa1._TiuioY.emmcntilu1imecy-tnanDer..shallptm'idelhC-Stat . .._ _______ ~ 
with general \\Titten descriptior.s, including maps as appropriate, of the lands, easemer.ts, 
and rights of way tlui.t the Government determines the State must provide, in detail sufficient 
to enable the State to fulfill its obligations under this paragraph, and shall provide the State 
with a ·written notice to proceed with acquisition of such lands, casements, and rights of 
way. Prior to the end of the period of constrUction, the State shall acquire all lands, 
easements, and rights of way set forth in such descriptions. Furtbennore, prior to issui111ce 
of the solicitation for each construction contract, the State shall provide the Government 
with authoriza:ion for entry to all lands, easements, and rights of way the Government 
derennines the State must provice for that contract. For so long as the Project remains 
authorized. the State shall ensure that lands, easements, and rights of way that the 
Goverr.m-:nt detemunes robe required for the operation and maintenance of the Projett and 
that were provided by tbe State are retained in public ownership for uses compnnble with 
the authorized purposes oithe Project. 

. 3. The Government, after consultation v.ith the State, shall determine the 
improvements required on lands, easements, and rights of way to enable the proper disposal 
of dredged or excavated mater.al associated with the constrl.lction, operation, and 
maintenance of the Project. Such improvements may include. but are not necessarily limited 
10, rctuining dikes, wusteweirs, bulkheacs, emb:wl:ments, monitoring features, stiliing 
bnsi::~. and de-w:t~.ng pu:r.ps :ind pipes. The Government i."1 a timely ma.,.,er sho.l! 

7 
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provide the State with general written d~scriptions of suc.h improvements in detail sufficien1 
to enable the State to fulfill its obligations under this paragroph, and shall provide the State 
with a written notice to proceed \vith construction of such impl'O\'ements. Prior lo the end of 
the period of construction, the State shall provide all improvements set forth in. such 
descriptions. Funhennore, prior to issuance of the soHcitation for each Government 
construction contract, the State shall prepare plans and specifications for all improvements 
the Government detennines to be required for the proper disposal of dredged or excavated 
material under that contract, submit such plans and specifications to the Government for 
approv~ o.nd proyjde such improvements in accordance \\-ith the approved plans and 
specifications. 

C. The Government, after co:isultation with the State. shall detetmine the 
relocations neces?ary for the construction. operation. a.pd maintena..--ice of the Project, 
inciuding those necessary to enable the removal of borrow materials and the proper disposal 
of dredged or excavated material. TI1e Government in a thnely manner shall provide the 

· State with general written descriptions, i,,icluding maps as appropriate, of such relocations in 
detail sufficient to enable the State to fulfill its obligations UJ?der this paragraph, and shall 
provide the State with a written notice to proceed with such. relocations. Prior to the end of 
the period of construction, the State shall perform or ensure the performance of all 
rdocations as set forth in such descriptions. Fu.rt.hermore, prior to issuance of the 
solicitation for each Government construction contract, the State shall prepare or l!llSurc the 
preparation of plans and specifications for, and perfonn or ensu-:-e the performance of, all 
relocations the Govem.-nent determines to be necessary for that contract. 

D. The State in a timely manner shall provide the Government wi1h such documents 
us are sufficient to enable the Government to detennine the value of any contrfbution 
pro'\-ided pursuant to paragraphs A .• B., or C. of this Article. Upon receipt ofsucb 
documents the Government, fa ac~rdance with Article IV of this Agreement and in a 
tirnely m.an::,.er, shall determine the value of such contribution. include such value in total 
project costs, and afford credit for such value toward the State's share oftot:oJ project costs. 

E. The State shall comply v,-ith the applicable provisions of.the Unifom1 Relocation 
Asslst:mee and Real Property Acquisition Policies Act of 1970, Public Law 91-646, as 
amended by Title N of the Surface Tra.,sponation and Uniform Relocation Assistance Act 
of 1987 (Public Law 100-17), and the Unifonn Regulations contained in 49 C.F.R. Part 24, 
in acquiring lands, easements, and rights of way required for the construction, cpern;ion, a11d 
maintenance of the Project, including those necessary for relocnticns, borrow mstenals, and 
dredged or excavated material disposal, and shall infonn all affected persons of applicable 
benefits, polities, and procedures in cor""lecticn with said Act. 

s 
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ARTICLE IV .CR.EDIT FOR V ALl.i'E OF LANDS, RELOCATIONS, AND 
DISPOSAL AREAS 

A. The State shall receive credit toward its share of total project costs for the value 
of tbe lands, easements, rights of way, and suitable borrow and dredged or excava1ed 
material disposal areas that the State must provide pursuant to Article Ill of this Agreement, 
and for the value of the relocations that the Sta!e must perform or for which it must ensure 
performance pursuant to Art_icle ID of th.is Agreement However, the State shall not receive 
credit for the \'alue of any br.ds, easements, rights of way, relocations, or borrow and 
dredged or excavated material disposal ar:::as that have been provided previously as an item 
of cooperation for another Federal project. The State also shall not receive credit for the 
value of lands, easements, rights of way, relocations, or borrow and dredged or excavated 
material disposal areas to the extent that such items are provided using Federal funds unless 
the Federal granting agency verifies in ·writing that such credit is e.'(pressly authorized by 
statute. 

B. For the sole pwpose of aftording credit in accordance with this Agreement, the 
value oflands, easements, and rights of way, including those necessary for relocations, 
borrow materials; and dredged or excavated material disposaJ, shall be the fair market value 
of the real property interests. plus certain incidental costs of acquiring those int~ests, as 
determined in accordance with the provisions of Liis paragraph. 

1. Date ofValuation. The fair market value of lands, easements, or rights of 
·way o•.s,,ned by the State on the effective date of this Agreement shall be the fair market 

~~___,v,_..3,h.1e-Otsue!Heal-preperty intere~eiiate-the-Stawprovide the Government with 
authorization 'for entry thereto. The fair market value of lands, easem~nt.s, or rights of way 
acquire.i by the State after lhi! effective date of this Agreement shall be th~ fair market value 
of such re.al propcnyimerests at the ti.me the interests are acquired. . 

2. General Valuation Procedure. Except as provided in paragraph B.3. of 
this .A..nic1e, the fair market value oflands, easements, or rights of way shall be detennined 
in accorCU!Ilce with paragraph B.2.a. of th.is Article, unless thereafter a different amount is 
detem;.ined to represent fair market value in accordance with paragraph B.2.b. of this 
A.rtic1e. 

a. The State shall obtain, for each re2.l .property interest, an appraisal 
that is prepared by a qualified appraiser who is acceptable to the State and the Government. 
The appraisal must be prepared in accordance with the applicable rules of just 
compensation, as specified by the Goveni.mer.t. The fair market value shall be the amount 
set forth in the St:ii:e's appraisal, if such appraisal is iipproved by the Government. In \he 
event the Gu\'crruni:nt does not appro;•e the StJte's appraisal, the State may obtain a second 
:ipp:-ais:il. and the .fhir marke: value shali be the amount set fonh in the State's second 
appr;.1isal, if such appraisal is approved by the Governrnent. Jn the event the Government 
does not ap;1rove the Sr~te's second appr:tis::!.I, or the State chooses not to cbtain a second 
app:-~i3al, the Gov.:rr-.,,1ent shall obtai.:i a.'1 appra:sal, and the fair m.:irke, value shall he the 
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. amount set forth in the Government's appraisal, if.such appraisal is approved by the State. 
In the event the State does not approve the Government's appraisal, the Government, after 
consultation with the State, shall consider the Government's and the State's appraisals and 
de.I.ermine an amount based thereon, which shall be deemed to be the fair market value. 

b. Where the amount paid or proposed to be paid by the State for the 
real property interest exceeds the amount determined pursuant to paragraph B.2.a. of this 
Artie.le, the Government. at the request of the State, shall consider all factors relevant to 
detennining fair market value and1 in its sole discretion, after consultation with the State, 
may approve in wdting an amount greater than the amount determin~ pursuant to 
paragraph B.2.a. of this Anicle, but not to exceed the amount actually paid or proposed to be 
pa.id. If the Government approves such an amoimt, the fair market value shall be the lesser 
of the approved amount or the amount paid by the State, but no less than the amount 
determined pursuhnt to paragraph B.2.a. of this Article. 

3. Eminent Domain Valuation Procedure. For lands, easements, or rights of 
way acquired by eminent domain proceedings instituted after the effective date of this 
Agreement, the State: shall, prior to instituting such proceedings, submit to the Government 
notification in ·writing of its intent to institute such proceedings a:nd an appraisal of the 
specific real property interests to be acquired in such proceedings. The Government shall 
have 60 days after receipt of such a notice and appraisal within which to re,iew the 
appraisal. if not previously approved by the Government in writing. 

a. lf the Government previously bas approved the nppraisal in 
~~~~~ 

writing, or if the Govemme11tprovides written approval of;ortakesn1Yamo~ ~~~~ 
appraisal within such 60-day period, the State sba11 use the amount set for'.h in such 
appraisal as the estimate of just compensation for the purpose of instituting the eminent 
domain proceeding. 

- b. If tho Government provides written disapproval of the appraisal, 
including the reasons for disapproval, within such 60-day period, the Government and the 
State shall consult in good faith to promptly resolve the issues or areas of disagreement that 
are identified in the. Gov~rnment's wri t1en disapproval. If, after such good faith consultation, 
me Government and the State agree as to an appropriate amount, then the State shall use that 
amount as the estimate of just compensation for the purpose of instituting the eminent 
domain proceeding:. tf; after such good faith consultation, the Government and the State. 
cannot agree as to an appropriate amount, then the State may use the amount set forth in its 
appraisal as the estimate of just compensation for the pu:r:pose of instituting the eminent 
domain proceeding. 

c. For lands, easements, or rig.I-its of way acquired by eminent 
domain proceedings instituted in accord.inc~ with sub-paragraph B.3. of this Article, fair 
market value shail be either the amount of the court award for the real property interests 
taken, to tile extent the Government det~rmi11ed such interests are required for the 
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construction, operation, and maintenance of the Project, or rhe amounL of anystipulaled 
serJement or ponfon thereof that the Government approves in writing. 

4. Inddental Costs. For lands, easements, or rights of way acquired by the 
State within a five-year period preceding the effective date of this Agreement, or at any time 
after the effective date oftbis Agreement, the value offue interest shall include the 
documented incidental costs of acquiring the bterest, as detemtlned by the Govemmo:nt, 
subject to an audit in accor~ce with Article X.C. of this Agreement to determine 
reasonablcmess, allocability. and allowability of costs. Such incidental costs shall include, 
but not necessarily be limited to, closing and title costs. appraisal costs, survey costs, 
attom~y•s fees, plat maps, and mapping costs, as well as the actual amounts expended for 
payment of any Public Law 91 ·646 relocation assistance benefits provided in accordanee 
with Article IlI.E: ofthls Agreemenl · 

C. After consultation with the State, the Government shall detennine the value of 
relocations in accordance with the provisions of tlrls paragraph. 

1. For a relocation other than a highway, the value shall be only that ponion 
of relocation costs that the Government detennines is necessary to provide a functionally 
equivalent facility, reduced by depreciation, as applicable, and by the salvage value of any 
removed items. 

2. For a reloca6on of a highway, the value shall be only that ponion of· 
relocation costs that would be necessary to accomplish the relocation in accordance with the 
design standard that the State of California ,vould apply under similar conditions of__ ___________ _ 

---- -- -geography.mchrafitc1oad;reduced by the salvage value of any removed items. 

3. Relocation costs shall include, but not necessarily be limited to-, actual 
costs ofperfonning l'ie relocation; planning, engineering and design costs; supervision and 
administration costs~ and documented incidental costs associated with perfonnance of the 
relocation, but shall not include any costs due to betterments, as dete:rmined by the 
Government, nor any additional cost ofusing new material when suitable used material is 
available. Relocation costs shall be subject to a.'1 a1.1dit in accordance with Article X.C. of 
this Agreement to detennine reasonableness, allocability, and allowability of costs. · 

4. Any credit afforded for the value of relocations perfonned within the 
Project boundaries is subject to satisfactory compliance with applicable Federal labor 
.laws covering non-federal construction, including, but not limited to, 40 U.S.C. 3! 41-
3148 anJ. 40 U .S.C. 3701-3 708 (revising, codifying and enacting without substantive 
change the provisions of the Davis~Bacon Act (fonnerly 40 U.S.C. 276:i. et seq.), the 
Contract Work Hours and Safory Stancards Act (formerly 40 U .S.C. 327 et seq.) and the 
Copeland Ar.ti-Kickbac.k Act (fonnerly 40 l:.S.C. 2i6c)). Crediting m:i.y be \\-ithheld. in 
whoJe or in part, as a resu~t of the Non.federal Sponsors' failure to comply \\ith its 
obligations under these laws. 

11 
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D. The value of the improvements made to lands, easements, and rights of way for 
the proper disposal of dredged or excavated material shall be the costs oithe improvements, 
as determined by the Government, subject to an audit in accordance \\~th Article X.C. of this 
Agreement to determine reasonableness, allocability, and allowability of costs. Such costs 
shall include, but not ne.cessarily ';:,e limited to, actual c.osts of pro\.idiug the improvements; 
phmn.ing, engineering and design costs; supervision and administration costs; and 
documented incidental costs associated with providing the improvements, bu! shall not 
include any costs due to betterments, as determined by the Government. 

ARTICLE V -PROJECT COORDINATION TEAM 

A. To provide for consistent and effective communication, the Non-Federal 
Sponsors ind the 'Government, not later than 30 days after the effective date of this 
Agreement. shall appoint named senior representatives to a Project Coordination Team. 
Thereafter, the Project Coordination Team shall meet regularly until t.ie eud of the period of 
construction. The Government's Project Manager and a counterpart named by the Non­
Federal Sponsors shall co-chair the Project Coordination Team. 

B. The Government's Project Manager a.,d the Non-Fed;ral Sponsors' cou...TJterpart 
shall keep the Project Coordination Team infonned of the progress of construction and of 
significant pending issues and actions, and shall seek the views of the Project Cooroination 
Team on matters that the Project Coordination Team generally oversees. 

~ --------~--- ----------~---~-----c. Until the end of the period of consttuction., the Project Coordination Team shall 
generally oversee the Project, including issues related to design; plans and specifications; 
scheduling; real property and relocation requirements; real property acquisition; contract 
awards and modifications; contract costs; the application of and compliance with 40 
U.S.C. 3141-3148 a."ld 40 U.S.C. 3701-3708 [revising, codifying and enacting without 
substantive change the provisions of the Davis-Bacon Act (formerly 40 U.S.C. 276a er 
seq.), the Contract Work Hours :md Safety Standards Act (fom1erly 40 U.S.C. 327 et 
seq.) and the Cop<?land Anti-Kickback Act {formerly 40 U.S.C. 276c)] for relocations; tlie 
Govemment's cost projections; final inspection of the entire Proje.ct or functional portions of 
the Project; preparation of the proposed O?t.·:IRR&R :Manual; anticipated requirements and 
needed capabilities for performance of operation, maintenance, repair, replacement, and 
rehabilitation of the Project; and other related matters. This oversight shall be cor.sisient 
with a project management plan developed by the Government after consultation with the 

. Non-Federal Sponsors. 

D. The Project Coordination Tea."11 may make rec-0mrnendations that it deems 
warrant~d to the District Engineer on matters that the Project Coordination Team generally 
oversees, including suggesticns to avoid potential sources c,f cispute. The Govemmer,t in 
good faith shall consider the recomme.11dations of the Project Coordination Team. The 
GJvemment, h,l\ing the legal authority and reSponsibi!ity for construction of the Project. 
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h:is the discretion to accept, reJect, or modify the Project Coordination Team's 
recommendations. 

E. The costs of pa.rticipation in. the Project Coordination Team shall be included 
in total project costs and cost shared in accordance with the provisions of this Agreement. 

A.RJICLE VI -METHOD OF PAYMENT 

A. The Go\·em."11ent shall maintain current records of contributions provided by the 
p:i.nies and current projections of total project costs and costs due 10 bettenncnts. By April 1 
ofe:ich y~ar and at least qu2rterly thereafter, the Government shall provide the State v.ith a 
report setting forth all contributions pro'.ided to date and the current projections of total 
project costs, of total costs due to betterments, of the components of total project costs, of 
each party's share of total project costs, of the State's total cash contn'butions required in 
accordance with Articles IlB., Il.D., and ILE. of this.Agreement, of the non-Federal 
proportionate share of the total project costs actually incurred to date, and of the funds the . . . . 

0 
I) 

Government projects to be required from the State for the upcoming fiscal year. On ~--.:f"'lf~/..9, '¼f:bO. ,J · 

effective date of this Agreemer,t, total project costs are projected to be Sl 99,l 001000:and the 
State's contribution required under Article II.D. ofthis Agreement is projected to be 
$-69,6.S:S,OOO. Such amounts arc estimates subject ~o adjustment by the Govemment and are 
not to be construed as the total financial responsibilities oftbe Government and the State, 
nor the Non.•F ederal Sponsors collectively. 

~--.~)-- ~--~.r~ B. The State-Shall-pro..;'ide-th~h.;ontnl>lrt.ion-1c-quir«Hm~ks-UJ).l.and- - - - ~ - --~ -
,-:i,r~~if' 'b- "- / ll.D.3. of this Agreement hi accordance \\ith t.1-ie provisions ofthls paragraph. 
\"'" t,t' 

"--' \>-f \r, 1. Not less than 30 calendar days prior to the scheduled date for issuance of 
the solicitation for the .first construction contract, the Government shall notify the Stale in 
,vriting of sucb scheduled date and the funds the Government determines to be required 
fr(lm the State to meet the non-Federal proponionate share of projected financial obligations 
for constrUction thro'.lgh the-first quarter of construction, including the non-Federal 
proportionate share of financial obligations for construction incurred prior to the 
commencement of the period of construction. Not later than such scheduled date, the Statt 
shall provide U1e Government with the full a:moUIJt of the required funds by delivering a 
check payable to "FAO, USAED, Sacmmento District" to the District Engineer or by 
providing ai.-i Electro·dc Funds Transfer b acwrda."1ce with procedures established by the 
Gov::rnment. 

2. For the second and subsequent quarters of c.ons:ruction, the Governtnem 
shall notify the Stale in wiiting, no later tirn.'1 60 calender days prior to the beginning of that 

j <.jUJrter, of th:: funds the Government determines to be required from the Staie to meet the 
/ non-Fed~:al pr0portior.2te share of projected financial obligations fer construction for that 
i quarter. No later than 30 calendar days prior to the beginning of the quarcer, the State sh::ill 
' 
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make the full amount of the required fu.1ds for that quarter available 10 the Government 
through nny of the pa:,ment m::chanisms specified in Article VI.B.1. of this Agreernenl 

3. The Govemme.1t shall draw from the funds p::ovided by the State such 
sums as the Government deems necessary to cover: (a) the non-Federal proportionate share 
of financial obligations for constrUction incurred prior to t.'le commencement of the perlod 
of construction; and (b) the non-Federal proportionate share of financial obligations for 
constrUction as they are incurred during the period of construction. 

\ 

4. If at a.11y time during the period of construction the Government 
determines that additional funds \1\'lll be needed from the State to cover the non-Federal 

1

\ 

proportionate share of projected financial obligations for construction for the current quaner,_//

1 

the Government ~hall notify the State in \\.TI ting of the additional funds reqcired, and the 
State, no later than 60 calendar days from receipt of such notice, shall make the additional 
required funds available th.T'Qugh any of the payment mechanisms specified in Article 
VI.BJ. of this Agreement. · 

C. In advance of the Government incurring any financial obligation as~ociated with 
additiooa! work under Article n.B. or JI.E. of this Agreement, the State shall provide the 
Government with the full amount of the funds required to pay for such additional work on a 
quarterly basis by delivering a check payable to "FAO, USAED, Sa.cr:unento District" to the 
District Engineer or by providing an Electronic Funds Transfer in accordance with 
procedures established by the Government. The Government shall draw from the funds 
provided by the State such sums as the Govemment deems necessary to cover the 

- -- - - - - ----~ - -- - Govemmenl's.firiancial cibligaffons for such-aodftionruwork as lhey are Tocurrea. 1n7he -
event the Government detennines that the State must provide additional funds to meet its 
cash contribution, the Government shall notify the $fate in writing of the additional funds 
required. Within 30 calendar days thereaft...""l', the State shall provide the Govenrrnent with a 
check for the full amount ofth.e additional required funds for that quarter. 

D. Upon completion of the Project or termination of this Agreement, and upon 
resolution of all rele,·2.nt claims and appeals, the Government shall conduct a final 
accounting and furnish the State with the results of the final accounting. The final 
accounting shall determine total project costs, each pa.rtys contribution provided thereto, 
and each part)Js requued share thereof. The final accounting also shall determine costs du~ 
to betterments a.'ld the State's cash contribution provide-d pursuant to Article .I!.B. of this 
Agreement. 

1. In the event the fi.."!al accounting shows th:i.t the total contribution provided 
by the State is less thDn its rc:quired share of total project costs plus cosis due to any · 
bettermems proride.d in accordance \\1th Article U.B. of this Agre:inent, the State shall, no 
later tl1nn 90 cal:nc!ar days after roceipt of written notice, make a payment to the 
Government of whatever sum is required lo meet the State· s reqairt:"d share of total project 
costs plus costs due t0 any bect~ents provided L'l accordance \'\··ith Article II.B. of this 
Agreement b) <l,:-li,·er.ng a ch:ck p:iyablc t::, "F.~O, USA.ED, S:icra:nento" to the District 
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Engineer or providing an Electronic FW1ds Transfer in accordance with procedures 
establish::d by the Government. · 

2. In the event the final accounting shows that the total contribution 
provided by the State exceeds its required share of total proje-et costs plus costs due to any 
betteiillents provided in accordance \\1th Article Il.B. of this Agreement. the Government 
shall, .subject to the ;:wailability of funds, refund the excess to the State no later than 90 
calend:ir days after the .final accounting is cmr.plete; however, the State shall not be entitled 
tg any refund ofthe-5 percent cash contribution required.pursuant to Article II.D.l. of this 
Agreement. In the event existing funds are not available to refund the excess to the State, 
the Government shall seek such appropriations as are necessary to ma.1<:e the refund. 

ARTICLE vrr -DISPUTE RESOLUTION 

As a condition precedent to a pa.Tty bringb1g any suit for breach of this 
Agreement, that pa..-ty must first notify the other party in ·writing of the nature of the 
purported breach and seek in good faith to resolve the dispute through negotiation. If the 
parties cannot resolve the dispute through negotiation, they may agree to a mutually 
acceptable method ofnon~binding alternative dispute resolution with a qualified third 
party acceptable to both pani es. The pa.Tties shall each pay an equal share of any costs 
for tl,e services provided by such a third party as such costs are incurred. The existence 
of a dispute shall not excuse ·the parties from perfonnance pursuant to this Agreement. 

ARTICLE VIlI - OPERA.TION, MA.Il\l"fENANCE, REP . .\JR., REPLACEMENT, 
A.l\ID REHABILITATION (OMRR&R) 

A. Upon notification in accordance with Article II.C.'ofthis Agreement and for 
so Jong as the Project remains authorized, SAFCA shall pay th~ Bureau that ponion of 
the O!vlRR&R costs for Folsom Dam attributed to the compleled Project. as defined in 
Ar.icle I.A. of this Agreement, or the functional ponion of the ProjecL Such payment 
shall be in ac.cordance with the AGREEW..ENT BETWEEN THE lJ.NlTED STATES 
A.ND THE SACRM-1ENTO AREA FLOOD C01'-'TR.OL AGENCY PROVIDING FOR 
OPERATION', rvt>\lNTENANCE, REPAIR, REPLACEMENT AND 
REHABilJTATION OF FOLSOM DAM MODIFICATIONS A.~ ASSOCIATED 
FlJ!,fD~G. dated 23 December 2003. 

B. The Non-Federal Sponsors hereby gh·e ihe Government a right to enter. at 
r~asonable times and in a reasonable manner. upon property that the Non-Federal Sponso:s 
own or control fur access t(l th: Project for the purpose of inspection and, if necess:.uy, for 
1be purpose of compkLL,g, opernting, rnnintaining, rep:uring, replacing, or rehabilitating the 
Project 
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The State shali hold and save the Government free from all damages arising from 
the construction ofthe Project and any Project-related bettennents, except for damages due 
ro the iault or negligence of the Government or its contractors. SAFCA shall hold and save 
lhe Government free from all damages arising from operation, maintenance, repair, 
replacement, and rehabilitation of the Project except for damages due to the fault or 
negligence of the Government or its contractors . 

.ARTICLE X -l.'v1o\INTENA1~CE OF RECORDS AND AUDIT 

A. Not later than 60 calendar days after the effective date of this Agreement, the 
Government and the State shall develop procedures for keeping books, records, doc:urnems, 
and other evidence pertaining to costs and expenses incmred pursuant to this Agreement 
These procedures shaJl incorporate, and apply as appropriate. the standards for fi..11a.11cial 
management systems set forth in the Uniform Adn:i.inistrative Require-ments for Grants and 
Cooperative Agreements to State a.t1d Local Govermnents at 32 C.F.R Section 33.20. The 
Government and the State shall maintain such books, records, documents, and otl-ier 
evidence in accordance with these procedures and for a minimum of three years afler the 
period of construction and resolution of all relevant claims arising therefrom. To the extent 
permitted under applicable Federal laws and regulations, all such records shall be subject to 
mutual exa.uunation and audit. 

- -· - B. Pursuant-te-3-2-C.F.R.S:etion.:~6,tl-!e-State is-respensible farc;;ompl~th-. 
the Single Auwt Act of 1984, 31 U.S.C. Sections 7501-7507, as implemented by Office of 
~lanagement and Budget (O1:vm) Circular No. A-133 and Department of Defe.nse Directive 
7600.10. · Upon request of the State and to the extent permitted 1.u1der applicable Federal 
laws a.1.d regulations, the Government shall provide to the Stue and independent auditors 
my information necessary to enable an audit of the State's activities under this Agreement. 
The costs ofany non-Federal audits perfonned in accordance with this paragraph shall be 
allocated in accordance with the provisions of 0MB Circulars A-87 and A-133, and such 
costs as are allocated to the Project shall be ioch.Jded in total project costs and cost shared in 
accordance with the provisions ofthls Agreement. 

C. In.accordance with 31 U.S.C. Section 7503, the Government may c.onduct at.idils 
in addition to my audit that the State is required to c-0nduct under the Single Audit Ac!. 
As1y such Government au&ts shall be conducted in accordance with Government Auditing 
Stnndards and the cost principles in 0MB Circular No. A-87 and other applicable cost 
principles and regulations.· Tne costs of Government audits performed in accordance with 
this paragraph sh:111 be include'.! in total proje.ct costs and cost shared in accord.~1ce wi!h the 
pro\':s:ons of this Agreement. 

!6 



Contract No. 4600003463 
Exhibit A 

Page 17 of26 

ARTICLE XI•FEDERA..L AND STATE LAWS 

In the exercise of !heir respective rights and obligations under this Agreement, the 
~on-Federal Sponsors and the Government agree to comply with all applicable Federal 
and State laws and regulations including, but not limited to, Section 601 of the Civil 
Rights Act of 1964, Public Law 88-3:52 {42 U.S.C. 2000d), and Department of Defense 
Directive 5500.11 issued pursuant thereto, as wel1 as Anny Regulations 600-7, entitled 
"Nondiscrimination en the Basis of Handicap in Programs and Activities Assisted or 
Conducted by the Department of the Anny''i and all applicable Federal labor st:mdards 
requirements including, but not limited to, 40 U.S.C. 3141-3148 and 40 U.S.C. 3701 • 
3i08 [revising, codif),ing and enacting without substantive change the provisions of the 
Davis-Bacon Act (formerly 40 U.S.C, 276a et seq.), the Contract Work Hours and Safety 
Standards Act (f(?1'I11erly 40 U.S.C. 327 et seq.) and the Copeland Anti-Kickback Act 
(formerly 40 U.S.C. 276c)], 

ARTICLE XIl -REL.A. TIONSHIP OF PARTIES 

A. In the exercise of their respective rights and obligations under this Agree.men~ 
the Government and the Non-Federal Sponsors all act in an independent capacity, and none 
is to be considered the officer, agent, or employee of the other. · 

B. In t'1e exercise of its rights and ob ligations under thls Agreement, neither party 
shall provide, without !he consent of the other p~-ty. any contractor with a release that _ 
waives or purports to waive an.Y J:igli-1! such _J)tber i:t~'tt-may h_ave t<Ls~k.relidor_re_dr_ru_ ___ -

- -against such contractor either pursuant to any cause of action that such other party may have 
or for violation of any law. 

ARTICLE XIlI-OFFICIALS NOT TO BENEFIT 

No member of or delegate to the Congress, nor any resident commissioner, shall be 
admitt~d to any share or pa.-t of this Ag:-eement, or to any benefit that may arise therefrom. 

ARTICLE XIV •TER.~!INA TION OR SUSPENSION 

.I\. If at any time the State fails to fulfill its obligations under Article Il.B., ILD., 
JlE .• VI, or X'Vill.C. of this Agreement, the Assistant Secretary of the Anny (Civil Works) 
shall terminate this Agreemer.t or suspend future performance under this Agree.-nent unless 
he determines that comirmation ofw\-.rkon the Project is in the interest of the 'C'nited States 
or is necess:rry in order :o misfy agreements with :JJ1y other nc~-Fece::al interests L'l 
connection with the Pr;,jcct. 
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B. If the Government fails to receive armual appropri:!.tions in amounts sufficient to 
meet Project expendit>Jres for the then•current or upcoming fiscal year, the Government 
shall so notify the State in ·writing, and 60 calendar days thereafter either pa.'1)1 may elect 
without penalty to terminate this Agreement or to suspend future performance under Liis 
Agreement. In the event that either party elects to suspend future performance under this 
Agreement pursuant to this paragraph, such suspension shall remain in effect umil such time 
as the Government receives sufficient appropriations or until either the Government or the 
State elects to terminate !his Agreement. 

C. L, the event that either party elects to terminate this Agreement pursuant to this 
Article or Article XIV of this Agreement, both panics shall conclude their activities relating 
to the Project and proceed to a final accounting in accordance with Article VJ.D. of this 
Agreement. 

• 
D. Any termination of this Agreement or suspension of future perfonnance under 

this Agr:ement in a:cordance with this Amel e or Article XIV of this Agreement shall not 
relieve the parties ofliability for any obligation previously incuzred. Any delinquent 
payment owed by the State shall be charged interest at a rate, to be detennined by the 
Secretary of the Treasury, equal to 150 per centurri of the ave~ge bond equivalent rate of 
the 13-week Treasury bills auctioned immediately prior to the date on which such payment· 
became delinquent, or auctioned immediately prior to the beginning of each additional 
3-month period if the period of delinquency exceeds 3 months . 

. - - -~- - -- -- - ARTic-LE:xv ~us SUBSTA.:~CES - - - - - - - - - -

A. After execution of this Agreement and upon direction by the District 
Engineer, the State shall perfonn, or cause to be performed, any investigations for 
hazardous substances that the Government or the State detennine to be necessary lo 
identify lhe existence and extent of any hazardous substances regulated under CERCL<\, 
42 U.S.C. Sections 9601-96 75, that may exist in, on, or under lands, easements, and 
rights of way that the Government d~termines, pUisuant lo Article m of this Agreement, 
10 be provided by the State for the construction, operation, and maintenance of the 
Project. For lands under the administrative jurisdiction of the Bureau that are required to 
implement the Project, the Government shall coordinate with the Bureau for the• 
perfonnance of any such investigations. However, for lands that the Government 
determines to be subject to the navigation servitude, only l'fi.e Govemm~'Tll shall perform 
such investigations unless the District Engineer provices the State with prior specific 
written direction, in which cise th~ State shall perfonn such investigations in accordance 
with such wrinen direction. All actual costs incurred bv the State for such investigations 
for hazardous subs!ances shall be iucbded in total proj;ct cos:s nad cost shared in 

.accordance with the pro..-is:ons of this Agreement, subject to an :?.Udit in acccrcance with 
Article X.C. of this .-\g:-c;;;-m:nt to detern1ine reasonableness, alk1cability. and al!ow2biliiy 
of costs. 
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B. In the event it is discovered through any investigation for hazardous 
substances or other means that hazardous substances regulated under CERCLA exist in, 
on, or under any lands, easements. or rights of way that the Government determines, 
pursuant to Article m of this Agreement, to be pro\ided by the State for the construe.ion. 
operation, and maintenance of the Project, the State and the Government sht!ll provide 
prompt written notice to each other, and the State shall not proceed with the acquisition 
of the real property interests until both parties agree that the Staie should proceed. 

C. lhe Government and the Non-Federal Sponsors shall detennine wbi:ther to 
initiate construction of the Project, or, if already L-1 construction, whether to continue "~th 
work on the Project, suspend future performance under this Agreement, or terminate this 
Agreement for the com·enience of the Government, in any case where hazardous substances 
regulated under CERCLA are found to exist in, on, or under any }a.91ds, easements, or right.,; 
of way tl1at the Government detennines, pursuant to Article m of this Agreement, to be 
required for the constrJction, operation, and maintenance of the Project. Should the 
Govenm1ent and the Non-Federal Sponsors determine ta initiate or continue with. 
construction after considering any liability that may arise lmder CE'RCLA, SAFCA shall be 
responsible, as between the Department oftbe Amty and the Non-Federal Sponsors, for the 
costs of clean-up and response, to include the costs of any studies and investigations 
necessary to determine an appropriate response to t.~e contamination for lands provided by 
the State. The responsibility for costs of clean-up and response located on lands \L'lder the 
administrative jurisdiction of the Bureau shall be determined in accordance with the 
provisions of CERCL.\. Such costs shall not be considered a part of total project costs. In 
the event SAFCA fails to provide any funds nec.essary to pay for clean up and respons~ 
costs or to otherwise discl1ar~Jpe _N_9n_-F~_;:aj SJ)2.~Ql"£' r~~ousibilltles_lltlder this _ . 

-pa..-agraph upon direction by t.ie Goverr ... -nent, the Government may. in its sole discretion, 
either terminate this Agreement for the com·c:nience of the Government, suspend future 
performance under this Agreement, or continue Work on the Project. 

D. The Non-Federal Sponsors and the Govermnent shall consult with each other ir. 
accordance with Article V of this Agreement in an effort to ensure that responsible parties 
. bear nny necessary cle:m up aiid response costs as defined in CERCLA. Any decision made 
pursuant to paragraph C. of this Anicle shall oot relieve any thlrd party from any liability 
thnt may arise under CERCLA. 

E. Following notification in 2ccordanc.e with Article II.C. of this Agreement, as 
betwe'-'11 the Depnrtrmmt of the Army and the Non-Federal Sponsors. SAFCA 3hall b~ 
considered the operator of the Project or a functional portion of the Proj:ct for purposes o: 
CERGLA lfability. 

19 



ARTiCLE XVI -NOTICES 

Contrnct No. 4600003-~63 
Exhibit A 

Page20 of26 

A. Any notice, request, demand, or other communicution required or permitted to be 
given under this Agreement shall be deemed to have been duly given ifin v.:riting and either 
delivered persor.ally or by telegram or mailed by first-class, registered, or certified mail as 
follows: 

If to the State: 

Tne Reclamation Board 
P. 0. Box 942836 
Sacra.."llento, California 94236-0001 

lfto SAFCA: 

Sacramento Area Flood Control Agency 
1007 - 7t!i Street, 5lh Floor 
Sacra.-uento, California 95814 

If to the Government: 

U.S. Army Corps of Engineers 
Sacramento District 
13-251-Str~t_ _ . _ _ 
Sacramento, Califorria 95814-2922 

B. A party may change the address to which such communicatio11s are to be 
directed by giving wr:tten notice to the other party in the manner provided in this Article. 

C. Any notice, request, demar.d, or other communication made pursuant to this 
Article shall be deemed to have been received by the addressee at tbe earlier of such time as 
it is actt.mlly r~eivc<l or s~ven calendar days nJl.er it is mailed. 

ARTICLE )(VII -CONFIDENTLUITY 

To the exte::i.t permitted by the laws go,·cming each pmy. the purees 2grce to 
maintain the confic!e:1tiality of eicha.,ged huonnation when requested to 1o so by tl1e 
providing party. 
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ARTJCLEXVill - HISTORIC PRESERVATION 

A. The costs of identification, survey and evaluation of Wstotic properties shall be 
included in total project costs and cost shared in accordance \\ith the provisions of this 
Agreement. 

B. As specifie;i in Sec.ion 7(a) of Public Law 93-291 {16 t:.S.C. Section 469c(a)], 
ihe costs of mitigation and da1a recovery activities associated with historic preservation shall 
be borne entirely by the Go,•~rnment and shall not be included in to tat' project costs, up to 
the statutory limit of one percent of the total amocut aut..iorized to be appropriated for the 
Project 

C. The G!:,ver.unent shat1 not incur costs for mitigation and data recovery that 
exceed tie statutory one-percent Jimit specified in paragraph B. of this MdcJe unless and 
until the .Assistant Secretary of the Army (Civil Works) has waived that limit in accordance 
with Section 208(3) of Public Law 96-515 (16 U.S.C. Section 469c-2(3)J. AJJy costs of 
mHigation and data re:overy that exceed the one-percent limit shall not be included in total 
project costs, but shall be cost shared between the State and the Government consistent w:ith 
the minimum non-Federal cost-sharing requirements for the U.t,dcr1ying flood control 
purpose as follows: 35 percent borne by the State, and 6S percent borne by the Govem."nent . 

. ARTICLE XIX -SECTION 902 PROJECT COST LTh,flTS 

.. Jr,.e NQn:fed~ral _Si;>.OllSO~ h.aye rc"!·iewed_th_e provisions.Se! forthi:i Section 902 of 
Publit; Law 99-662, as amended, and understands thnt Section 902 establishes the miOOlllum 

· amount of total project costs for the A.r.ierican ruver Watershed, California (Folsom Dam 
Modifications) at Folsom Dam, California. Not\l,ithstanding any other provision of this 
Agreement, the Govemment shall not make a new Project financfal obligation, make a 
Project expenditure, er afford c:-edit toward total project costs for the value of any 
contribution provided by the Staie, if such obligation, expenditure, or credit would result in 
total project costs exci:eding this ma."ri."11um amount, tL'11ess otherwise authoriz:ed by law. 
DJt the ef.fecth·e date of this Agreement, this maximum amount is estimated to be 
$10i, 735,000 as calculated in accordance with ER 1105-2-100 using October 1, 2003 price 
levels ar.d allowances for projected future inflation. Th~ Government shall adjust Uus 
maximum an10unt in accordance with Section 902. 

AR Ti CLE XX -OBUGA TIO?\S OF FUTURE APPROPRl-\ TIO~S 

A. >."othing herein shall cor.stitute, 1:or b-: deemed to constit'ute, m obligation of 
future i;1orotitfation.s bY the le~sl::nure of the State of California, wh:re creating S'Jch an 
ohlignti~·r. \{1;iuld pe ia'.:o::isist;nt with Article )C\-1, Sectk:n l of the Constitution of the 
Stnte of California, 
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B. Tbe Non-Federal Sponsors intend to satisfy their obligations under this 
Agree:ment. The Non-Federal Sponsors shalt include in their budget requests or 
otherwise propose, for each fiscal perio~ appropriations su(fici~nt to cover the Non• 
Federal Sponsors' obligations·under this Agreement for each year, and will use all 
reasonable a11d lawful means to secure the appropriations for that year sufficienl to make 
the pa)'ments necessary to fulfill their obligations hereunder. The Non-Federal Sponsors 
reasonably believe tl1at funds in amoW1ts sufficient to discharge these obligations can and. 
will lawfully be appropriated and made available for this pmpose. In the event the 
budget or other means of appropriations does not provide funds in sufficient amounts to 
discharge these obligations, the Non-Federal Sponsors shall use their best efforts to 
satisfy any requirements for payments under this Agreement from any other source of . 
funds legally available for this purpose. Further, if the Non-Federal Sponsors are unable 
lo satisfy their ob.ligations hereunder, the Government may exercise any legal rights it has 
to protect the Government's interests related to this Agreement. 

lli WITNESS WHEREOF, the parties hereto have executed this Agreement, which 
shall become effectiv'e upon the date it is signed by the Assistant Seere~-1:he-.AJ:my. 
'(€tvil-W~t- District Engineer. · 

DEPART.tvfENT OF THE ARMY 

BY: -----------
~l-WOOEl~;-J.r.,. 
A~~l.t:'!'lt-SeeR4-ary-ef the--A:r~ 

~i.~\k'e:ffl$r 

DATE: _______ _ 

DATE: 

THE RECLAMATION BOARD OF 
THE STATE OF CALIFORNIA 

BY: 
etsy 

Presid 

' DATE: -~~------''?'--... _O--'t.{-' ___ _ 
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. I, Scott R. Morga11; do hereby certify that lam the principal legal officer of The 
Reclamation Board, that The Reclamation Board is a legally eonstituted public body with 
full authority and legal capability to perform the terms of the Agreement between the 
Department of the Anny and The Reclamation Board in connection with the American 
River Watershed, California (Folsom Dam Modifications) at Folsom I>am, California, 
l!lld to pay damages in accordance with the terms ofthls Agreement, if necessary, in the 
event of the failure to perform, as required by Section 221 of Public La,v 91-611 (42 U.S.C. 
Section l 962d-Sb), and that the persons who have executed this Agreement on behalf ofThe 
Reclamation Board have acted \\ithin their statutory authority. 

}? )t~SS ~EOF, I have made end execut~ ~} certification this 
____ d.J'="'-..,_1-"---clayof ~#0./4-«1 • .J:i:)O't • u \ . . 

~R-~ 
Scon R. Morgan Q 
Counsel for The Reclamation Board 
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I, Tim Washburn, do hereby certify that I am the principal legal officer of the 
Sacramento Area Flood Control Agency, that the Sacramento A1ea Flood Control Agency is 
a legally constituted public body with full authority and legal capability to pe1fonn the terms 
of the Agreement between the Department of the Army and the Sacramento Area Flood 
Control Agency in connection with the American River Watershed, California (Folsom · 
Dam Modifications) at Folsom Dam, California. and to pay damages in accordance with 
lhe tenns of this Agreement, ifnecessazy, in the event of the failure to perfonn, as required 
by Section 221 of Public Law 91-61 i (42 U.S.C. Section l 962d-Sb), D.l'ld that the persons 
who have executed this Agreement on behalf of the Sacramento Area Flood Control Agency 
have acted within their stat".ttory authority. · 

IN ~~TNESS \VHEREOF, I have made and executed lhis certification Ulis 
5 'r-- day of · M tv[t,h . 2Q2 L/. · 

I 

<. tDw (A,~JtM~c--, 
.Tim Washburn · 
CoW1sel for SAFCA 
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CER.TIDCATION REGARDil•m LOBBYING 

The undersigned certifies, to the best ofl,Js or her knowledge and belief that: 

(1) No Federal-appropriated funds have been paid or will be paid, byor on behalf 
of the undersigned, to :my person for L"lfluencing or attempting to influence an officer or 
employee of any agency, a. Member of Congress, an officer or employee of Congress, or 
an employee ofa Member ofCongress in connection "'ith the awarding of any Federal 
contract, the making of any Federal grant, the makjng of any Federal loan, the entering 
into of any cooperative agreement, and the extension, continuation, renewal, amendment, 
or modification of any Federal contract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal-appropriated fu.nds have been paid or will be 
paid to any person for influencing or atte1ripting to influence an officer or employee of 
any agency, a Member of Congress, an officer or employee of Congress, or an employee 
of a Member of Congress in connection with this Federal contract, grant, loa..,, or 

· cooperative agreement, the undersigned shall complete and submh Standard Forn1-LLL, 
"Disclosure Fonn to Report Lobbying," in accordance with its instructions. 

(3) The undersigned shall require fr.at the language of this certification be 
included in the award documents for all subawards at all tiers (i.TJ.cluding subcontracts. 
subgra.nts, and contracts under grants, loans, and cooperative agreements) and that ail 
subrecipients sl1all certify and disclose accordingly. 

Thls certification is a material representation of fact upon which reliance was 
- - - - - - - - - --phced--when-thisiransactiorrwas made-or entered into. Sub-miss-iom::,rthis ~ftcatiirnts­

:i prerequisite for making or entering into this transaction imposed by Section 1352, Title 
31, U.S. Code. Any person who fails to file the required certification shall be subject to a 
civil penalty of not less than Sl0,000 and not more than $100,000 for each such failure. 

DATE: a I Io / __ o_~=--' ___ _ 
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CERTIFICATION REGARDING LOBBYING 

The undersigned certifies, to tbe best of his or her knowledge and belief that: 

(1) No Federal-appropriated funds have been paid or ,.,,111 be paid, by or on behalf 
of the undersigned, ro any person for influencing or attempting to influence an officer or 
employee of any agency, a Member of Congress, an officer or employee of Congress, or 
rui employee of a Mernber of Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any Federal loan, the entering 
into of any cooperative agreement, end the extension, continuation, renewal, amendment, 
or modification of any Fed~ra1 contract, grant, loa."l, or cooperative agreement. 

(2) If any funds other than Federal-appropriated funds have been paid or wilt be 
paid to :my person for influencing or attempting to influence nt1 officer or employee of 
any agency, a Member of Congress, an officer or employee of Congress, or an employee 
of a Member of Congress in connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and submit Stmdard Form-UL, 
.. Disclosure Form to Report Lobb:,ing," in accordance with its instructions. 

(3) The undersigned shall require that the la..,guage of this certification be 
included in the award documents for all subawards at all tiers (including subcontracts, 
subgra.nts, :ind contracts 1:nder grants, loans, and cooperative agreements) and that all 
subrecipients shall certify and disclose accordingly. 

______ Thiicenificationis_a material r_ep_resemation oUacLu_pQD 1Vhicb relianc.e was _______ ~ __ 
pl~ced when this tra.'lsaction was made or entered into. Submissfon of th.is certification is 
a prerequisite for m:ikin·g or entering into t.1-tls transaction i..'llposed by Section 1352, Title 
31, U.S. Code. Any person who fails to file the required certification shall be subject to a 
civil penalty of not less than $10,000 and not more than SI00,000 for each such failure . 

. ;;ta(; I/ 
M711J1FA I~ 
:..-"f .l. Hodilins, .E'x~cytive Direc• • 

Sacramento Areufood Control Agency 

DATE: ? ... '? .. 0 + ----------
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I. INVOICING AND PAYMENT: Method of payment shall be in accordance with provisi::>ns 
stated in Ar'Jcle Vl on page 13 of this Agreement. 

II. BUDGET CONTI NG.ENCY CLAUSE: It is mutually agreed that if the Budget Act of the current 
year and/or any subsequent years covered under this Agreement does not appropria:e 
sufficient funds for :he 'program, this Agreement shall be of no further force and effect. In this 
event, the State shall have no liability to pay any funds whatsoaver to Contractor or to furnish 
any other considerations under this Agreement and Contractor shall not be obligated to 

· perform any provisions of this Agreement. 

If funding for any fiscal year Is reduced or deleted by the Budget Act for purposes of this 
program, the_ State shall have the option to elther: cancel this Agreement with no fiability 
occurring to the State, or offer an Agreement Amendment to Contractor to reflect the reduced 
amount. 
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1. AVAILABILITY OF FUNDS: Work to be performed under this contract is subject to availability of funds through 
. the State's normal budget process. · 

2. AUDIT CLAUSE: For contracts in excess of $10,000, the c::mlractir.g parHes shall be s1Jbject to lhe e:<amtnation 
and audit of tne State Auditor for a period of three years after final payment under the contract (Government Code 
Section 8546, 7). 

3. CONFLICT OF INTEREST: 

a. Current and Former State Emoloyees: Contractor should be awaie of the· tor.owing proVi$iOns regarding 
current or former state employees. If Contractor has any questions on the status of any person rendering. 
services or Involved with the Agreement. the awarding agency must be contacted immediately for 
clarification. 

(1) Current State Em::iloyees: (PCC §10410) 

(a) No officer or employee shall engage In any employment, acllvtty or enterprise from which the 
officer or employee receives compensation or has a financial Interest and Which is sponsored or 
funded by any state agency, unless the employman~ activity or enterprise rs required as a 
condition of TeQ'1lar state employment. 

(b) No officer or employee shall contract on his or her own behalf as an independent contractor with 
. any state agency to provide goods or services. · 

(a) For the two-year period from the dale he er she left stale employment, no former stale officer or 
employee may enter lnlo a contract In which he or she engaged in any of the negotiations, 
transactio11$, planning, arrangements or any part of the decision-making process relevant to the 
contract white emproyed In any capacity by any stale agency. 

(b) For the twelve-month period from the date he or she left slate employment, no former state 
officer or employee may enter into a contract with any slate agency if he or she was employed 
by that star9 agency in a po!icy-meking position in the same general subject area as the 
proposed contract within the 12~monlh period prior to his or her leavlr.g state service. 

b. Psnally for Violation: 

(a) If the Contractor violates any provisions of above paragraphs, such action by Contractor shall render 
this Agreement void. (PCC §10420) 

c. Members of Boards and Commissions: 

(a) Members of boards and corr.missior,s aie exempt from this section if they do not receive payment 
other than payment of each meeting cf the board or commiss;on, payl"'lent for preparatory time anc 
payment for per dfem. (PCC §10430 (e) 

ow;::: 9~48 (New t.2iJ3J 
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The Contractor must disclosG lo the DWR Program Manager any activi!ies by contractor or subcc,ntractor 
personnel involving representation of parties, or prevision of consultation services to parties, who are 
adversarial to DWR. DWR may immediately terminate \his contract if lhe contractor fails to disclose the 
information required by !his section. DWR may Immediately terminate this contract if any conflicts of interest 
cannot bo reconci!ed with !he performance of .services under this contract. 

e. Financlal lnter~t in Contracts: 

Contractor should also be aware of the foilowing provisions of Government Code §1090: 

"Members of the Legislature, slate, county district, judicial district, and city officers or employees shall not be 
financiahy interested in any contract made by them in lhelr official capacity, or by any body or board of which 
they are members. Nor shall state, county, district, judtelal district, and city officers or employees be 
purchasers a1 any sare or vendors at any purchase made by them In their official capacity," 

f. Prohibition for Consullino Services Contracts: 

For consulting services contracts (see PCC §10335.5), the Contractor and any subcontractors (except for 
subcontractors who provide services amcur,tlng to 10 percent or less of the contract price) may not submit a 
bicl/SOO, or be awarded a contract, for the provision of services, procurement of goods or supplles or any 
other related action which is required, suggested, or otherwise deemed appropriate in the end product of 
such a consulting services contract (see PCC § 10365.5). 

DWR S'54S (New 12'03) 




