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REGULATORY BRANCH MEMORANDUM 2007-02 

SUBJECr: Applicability of Agricultural Exemptions 

I, Purposc: The purpose ofws memorandum is to describe the applicability of 
agricul tural exemptions as described in existing laws, regulations, and poliey. 

2. Applicability: The mc:morandwn is applicable to the regulation of activities on 
agrieulturallands. 

3. References: 

a. )) CFR 323.2 entitled "Ocfinitions" 

b. 33 CFR 323.4 entitled "Di5Cluuges nol requiring pennils" 

c. )) CFR )28.3 (a)(8) 

d. Regulatory Guidance Leiter (RGL) 86-03 entitled "Exemptions to CWA-
Roads" 

e. RegulatoryGuidance Letter 90-7 entitled ' 'Clarification ofthe Phrase "Nonnal 
CiKumstances" as il peMains 10 eropped wetlands" . 

f. Regulatory Guidance Lelter 96-2 entit led "Applieabil ity o f exemptions under 
Seetion 404(1) to "Deep Rippin{( activities in wetlands"_ 

g. May 10, 1990. Information Paper on Seetion 404 and Agriculture. 

4, Poliey: 

II. The Clean Water Act (CW A) provides a number of exemptions \0 the need to 
obtain a Department of the Army Pennit for established (i.e., ongoing) farming, 
lilvaculrurc, 01" ranching operations. To fall under the exemption, an activity must be one 
of the act;viLies listed at )3CFR 32),4;m,J mUSl be part o f an established operation. 
Aelivities which bring an aTta inlo, fanni ng. silvacul ruK. or ranching use are not pan o f 
an established operalion. 

h. At 33 CFR 323.2. Ihe term "fill- is defined as material being placed in waters 
ofille Unilet! Slates where the material h3.~ the eITect of: (i) replacing any portion of a 
waler of the United States with dry land; or (ii) changing the bottom elevation o f any 
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portion of a watt:r of the United States. Additionally, it is indicated that the Corps and 
EPA regard the usc of m«hanized earth-moving etjuipmenlto conductlandclearing. 
dttchmg. channcl i7.ation, in-stn::am mining or Other earth-moving activity in waters oflhe 
United Stales as resulting In a discharge of dredged material unless projcct-spa:ifie 
evidence shows that the activity results in only incidental fallback. 

c. 33 CFR 328.3 (a)(8) indicates that waters of the lJnit~d Statcs do not include 
prior converted cropland. It is also indicated that ··notwithstanding lhe determin.ation 0 r 
an area·s starns as prior convened cropland by any other Federal agency. for Ihe purposes 
of the Clean Water Act. tile final authority regarding Clean Water Act jurisdiction 
remains wilh EPA." The preamble 10 this section or the regulation indicates that PC 
cropland which now meell wetland critcria is COIUIidered abandoned unless for once in 
every five years the area has been used for the production ofan agricultuml commodity, 
or the area has been used and will continuc to be used for Ihe production oran 
agricultural rommodity in a commonly used rotation with aquacUlture, gnlSscs, legumes 
or pasture production. 

d. RGL 86-03 indicates that to qualifY for a Section 404(f) excmption, a forest or 
farm road must comply with the requirements of 33 CFR 323.4(a)(6), 33 CFR 123.4(b). 
and 33 CFR 323.4(c) (implementing Seclion 404 (1)(2). Specifically with reference to 33 
Cfl{ 323.4(c), the forest or fann road mllSt be part of an OTlgoing silvacullure, fanning. or 
ranching operation, which will not bring new areas into usc:, and will comply with best 
management practices on3 CFR 323.4(a)(6). 

c. RGL 96-2 indicates that: 

i. thai plowing is defined in Ihe regulations 1121 to include the 
redistribution of surface material in a manner thai converts wet land areas to uplands. 
Plowing is exempt from regulat ion when: it is condueled as pan ofan ongoing, 
established agricultur .. l, silvaculrural. or ranching oper.tion; and the activity is consistent 
with the definition of plowing in EPA and CO'l'S regulations; and the plowing is not 
incidental to an activity that resu lts in the immediate or gradual conversion ofwct londs to 
non-waters. 

ii. discharges associated wi th activities th:lt establish an agricultural 
operation til W(:tlands, where previously ranching has been conducted. repI"CSCnts a 
··change in use" within the meaning of 404(1)(2). Similarly, discharges that establish 
forestry practices in wetlands historically subject to agriculture woo represent a change in 
usc: ofthc sitc. 

iii. the statute includes a proVision at Scction 404(1)(2) that ··rccaptures·' 
or reestablishes the permit requirement for those othcrwise exempt discharges which: 
convert an area of waters o flbc U.S. to a new usc,; and imp;alr the flow or cin:ulation of 
waters of the U.S. 2I reduce the reach orwaters ofthc: U.S. 
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i .... It should be TlOted that in ordcr to triggcr thc recapture pro ... isions of 
Section 404(f)(2), the discharges thcmsel ... es nlXd nOl be the sole cause o f the destru<:tion 
of the wetland or other change in usc: or sole causc orthc reduction or impairment of 
reach, flow, Of circulation orwatCf1o of the U.S. Rathel'. the discharges nced only he 
"incidental to" or "part of" l1li acti ... ity which is intended to or will forseeably bnng about 
that result. Thus. in applying Section 404(1)(2), one must consider discharges in context, 
mthcr than isolation . 

.... Deep·ripping lind relaled acti ... ities in wetl~nds are nol part of a 
nonnal ongoing acti ... ity, and therefore not exempt, whcn such pmclices arc conducted 
in association with efforts to establish for the first time (or when a pre ... iously 
established operation was abandoned) an agricultural sil ... ieultural or ranching 
opemtion. In addition, deep-ripping and related acti ... ities are not exempt in 
circumstances where ~uch pTIICtices would trigger the "recapture" pro ... ision ofScction 
404(1)(2). Deep-ripping to establish a famling operation at a site where a ranching or 
forestry operation was in place is a change in use of such a site. Oeep-ripp ing and 
related acti ... ities that also ha ... e the effect of altcring or remo ... ing the wctland hydrology 
orthe si te would trigger Section 404(1)(2) and such ripping would require II permit. 
Det:p-ripping a site that has the effect of con ... erting wetlands to non-waters would also 
trigger SC(: tion 404(1)(2) amI such ripping woutd require a penni!. 

f. The May 10, 1990, Information PapeT on Seo;;tion 404 and Agriculture. 
indieall:'lthat for an acti ... ity to be exempt, it must be part an established, ongoing 
agricultural operation. While the planting of diffcrcnt crop as pan of an established crop 
rotation is exempt, a discharge associated with the change rrom agricullural to 
aquaculture, or a discharge that converts an area to farming or forestry for the first time is 
not exempt. 

S. Discussion. 

a. Section 404(1)(1) of the CWA exempts from the permit requirement certain 
discharges associated with normal fanning, forcsuy, and ranching practices in waten of 
the United States, including wetlands. Discharges into waters subject to the Act 
associated wi th fanning, forestry. and ranching practices identilied under Section 
404(1)(1) do not require a permit excqlt as pro ... ided undC't' Sectioo 4O.4(f)(2). Sectioo 
40.4(f)(2) indicates that, "Any discharge of dredged or fill material into the navigable 
waters incidental to any acti vity ha ... ing as its PUrpolle bringing an area of the na ... igable 
waUml into a use to which it was not pre ... iously subject. where the now or circulation or 
na ... igable waters may be impaired or the reach of such waters be m1uced, shall be 
required to ha ... e a pennit under this section." 

b. Section 404(1)(1) does not pro ... ide a total Butomatic exempt ion for all 
activit ies related to agricultural sil ... icultural or I1IllChing practices. Rather-. Sa:tion 
404(1)(1) exempts only those acti ... ities specifically identified in paragraphs (A) through 
(F), and ~ot hC't' activi ties of essentially the same characlC't' as named~ [44 FR 34264]. F()t" 
example, Section 404(f)(IXA) lists discharges o f dmlged or fill material fivm "normal 
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fanning, s!lvieulturc and ranching activities, such as plowing, seeding. cultivating, minor 
dmin.age. harvesting ror the production offood, fiber, and forest products, or upland soil 
and water conservation practiCCII.-

e, Section 404(f)(I}(A) is limited to activities that ilfC pan ofan "O:::Slablishoo 
(i.e" ongoing) farming. silviculture, or ranching opct'dtion.- This "established" 
requi rement is intended to n:coIICllc the dual intent reOected in the legislative history that 
although Section 40.4 should not unnt:<:essarily restrict farmin~ forestry, or ranching 
from continuing at a particular SlIe, dischargc activities which could d""troy wetlands or 
other waters should be subject 10 regulation. 

d. The Corps of Engineers headquarters websitc indicates that, "Regulatory 
Guidancc Lctlcrs (RGL's) wcf'c developed by the Corps as a system to organize and track 
written guidance issued to its field agencies. RGL', arc nonnally issued as a result of 
evolving policy; judieial decisiol1ll and ehanges 10 the Corps regu latiol1ll or another 
agency' s regulations which alTe(:1 the: pennit program. RGL's are used only to interpret or 
clarify uisting Regulatory I'ro~am policy, hut do provide mandatory guidance to the 
Corps district officcs. RGL's are sequcntiall y numbered and expire on a sptt'ified daTc. 
However, unless superseded by specific provisions or subsequently issued n=gulations or 
RGL's, the guidancc provided in RCL's !;LTlo:rally remains valid aftcr The expiration dat~. 
Th" Corps incorporates most of the guidance provided hy KCL's whcneveT i[ revi$CS iTS 
permit regulaTions.-

6. Conclusion. 

33 CFR 323.4{aXI Xii) indicates that, "To fall under these excmptions, the 
activities must be part of atl established (i.c., on-going) fanning. sil vicu llure, or ranching 
openltion." Therefore. activities which rcsult in a discharge of dredge or fill material into 
waters of the U.S., thatllJe not part ofan established, normal farming. si lvicultuTC. or 
ranching acti vi ties are flOt exempt from S«olion 404 permitting requirements. Fill 
activilies associated with the conversion of range land to vinO::Yllrd. agricultur.llland to 
silVICulture, agricultural land to aquaculture, changes in crops which are not pan ofan 
established crop rotation, or otherwisc bringing an area into a uSC 10 which it was not 
previously suhject arc subjecTlo Scction 404 pennit requiremenTS. Additionally, 
discharges associated with The n:sumptioll oran acllvityon 8n area IhlIt has been 
determined to havc hccn ahandoned from a previous uSC are subject III Section 404 
pennining requirements. Neilher is the construction ofaJPicuhurnl roads associated with 
a "change in usc- excmpl from permitting requirements. Finally, these discharges need 
only be "incidental to" or "part of'" an aClivity thaT is intended to orwil1 fOl'!leeably bring 
about the "changc in usc-. TIms, in applying Section 404(f)(2), OTII: must consider 
discharges in context, rathLT than isolation. 

Michael S. Jcv.·eU 
Chief, Regulatory Brooch 
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