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The Shifting Concepts of Wtl and Val ues

Until the |last several decades, wetlands -- bogs and swanps
and simlar areas -- were generally perceived as inpedinents to
agriculture and developnment, and nost useful when elimnated.
Oiginally, there were an estimated 221 mllion acres of wetlands
in the continental United States; as of 1997 (the |atest date for
which data is available), approximately 105.5 mllion acres
remai ned.” Annual |osses between 1986 and 1997 were approxi mately
58,500 acres; down dramatically from an estimted 290,000 acres
per year between 1970 and 1980, and an estinmated 458, 000 acres per
year between the 1950s and 1970s.°

The historical perspective of wetlands dramatically shifted

in the early 1970's. It has becone clear that wetlands -- both
freshwater and tidal -- are of inportant societal and ecol ogical
val ue. They perform essential functions in preventing flooding

through the retention and slow release of excess water, a role
that becane particularly evident during the 1993 flooding along
the Mssissippi Rver. Wtlands purify storm water by filtering
out nutrients, sedinents and pollutants, thereby protecting both
surface and ground water. I ndeed, artificial wetlands are now
used in treating wastewater.

Wet|l ands also provide inportant wldlife benefits. They
provide nesting, wntering, resting and feeding grounds for
nunerous species of mgratory waterfow . Estuaries provide

critical food sources, spawning grounds and nurseries for coastal
fish and shellfish on both coasts.® Many endangered or threatened
speci es are heavily dependant on wetlands for continued survival.”

Kate Sinding, an associate at Sive, Paget & Riesel,
P.C., assisted in the preparation of this article.

! US Fish and WIidlife Service, Status and Trends of
Wetlands in the Contermnous United States - 1986 to 1997 (2000)
("Wetl and Trends").

2 ﬂ.

s See M Holloway, Hgh and Dry: New Wtlands Policy Is A
Political Quagmre, Scientific American, Dec. 1991, at 20.

4 ﬂ.
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As devel opabl e areas becone scarcer, the battle between
wet| ands protection and property rights has intensified. Thi s
conplicated web of conpeting interests often triggers litigation.
Fifth Amendnent "takings" clains have been asserted with greater
frequency, and the regulation of wetlands by federal agencies has
been subject to increasing Congressional and judicial scrutiny.
Federal agencies as well as private interest groups have clashed
over wetland-related issues. Recent battles have focused on the
extent of Congress' authorization to the Corps to regulate wholly
intrastate wetlands under the Commerce O ause, and the agencies'
authority to regulate excavation activities that result in the
redeposit, or "fallback,"” of dredged or excavated material s.

1. The Backdrop for Federal Requl ati on of Wtl ands

The regulation of wetlands at the federal level inplicates a
conplex legislative-regulatory schene involving a nunber of
f ederal agenci es.

A Ri vers and Har bors Act

Until 1972, federal control of wetlands was quite limted,
and devolved from Section 10 of the Rvers and Harbors
Appropriation Act of 1899.° This legislation regulates "navigable
waters of the United States" and prohibits "work"” (e.g., dredging

and filling) or the placenent of structures in such waters except
in accordance with a permt issued by the US. Arny Corps of
Engi neers. Jurisdiction is limted to waters affected by tidal

flow or which have been used, or are susceptible to use, for
interstate or foreign comerce.”® This statute was intended to
protect the governnent's interest in the navigability of
wat er ways.

B. An Overvi ew of Section 404 of the d ean Water Act

The primary basis for the federal regulation of wetlands
derives from Section 404" of the Federal Water Pollution Control
Act, commonly known as the Oean Water Act ("CWA").° Enacted in
1972, the COMA reflected a far broader federal interest than just
navi gati on. It sought "to restore and nmamintain the chemcal,

° 33 U.S.C. § 401.

° 33 CF.R § 329.4.

’ 33 U.S.C. § 1344.

: 33 U.S.C. §§ 1251 et seq.
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physical, and biological integrity of the Nation's waters.

Section 301 of the CWA prohibits the discharge from a "point
source” of any "pollutant” into the Nation's waters except in
accordance with a permit issued under the Act.” "Pollutant" is
defined in the Act to include "dredged spoil."" The term "dredged
spoil" is not defined in either the Act or the Corps' regul ations.

As discussed below, OM Section 404 grants the Corps the
authority to issue permts for discharges of dredged or fill
material.” "Dredged material" is defined as "material that is
excavated or dredged fromwaters of the United States.""

"Fill mterial” has been defined by the GCorps as "any
material used for the primary purpose of replacing an aquatic area
with dry land or of changing the bottom elevation of an [sic]
wat er body,"” excluding authorized discharges of <certain waste
materials.”™ EPA has defined the term as "any 'pollutant' which
repl aces portions of the 'waters of the United States' wth dry
| and or which changes the bottom el evation of a water body for any

purpose."” Thus, the Corps' definition focused on the purpose of
the fill, whereas EPA's focused on its effect. On May 9, 2002
the two agencies published a final rule replacing the two
definitions of “fill material” wth a single effects-based

definition.™ Under the rule, both agencies’ regulations would

° 33 U S C § 1251.

10 33 U S C § 1311. "Point source" is broadly defined as
"any discernible, confined and discrete conveyance, including but
not limted to, any pipe, ditch, channel, tunnel, conduit, well
discrete fissure, container, rolling stock, concentrated aninal
feeding operation, or vessel or other floating craft, from which
pol lutants are or may be discharged.” 33 U S. C. 8 1362(14). The
classic point source for Section 404 filling activities is the
bul | dozer.

" 33 US.C § 1362(6).

2 42 U.S.C. § 1344(a). See also 33 C.F.R § 323.1.
® 33 CF.R § 323 2(c).

“ 33 CF.R § 323.2(e).

' 40 C.F.R § 232.2.

e 67 Fed. Reg. 31129 (May 9, 2002). In addition to
resol ving the discrepancy between the Corps and EPA definitions,
the new "fill" definition is intended to respond to the N nth

Crcuit's holding in Resource Investnents, Inc. v. US. Arny Corps
of Engineers, 151 F.3d 1162 (9th Cr. 1998), that the Corps'
(...continued)
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provide that “fill material” is:

material placed 1in waters of the United
States where the material has the effect of:

(1) Replacing any portion of a water of the
United States with dry land; or

(1i) Changing the bottom elevation of any
portion of a water of the United States.'’

The rule also provides examples of “fill material,” which
“include, but are not limited to: rock, sand, soil, clay,
plastics, construction debris, wood chips, overburden from mining
or other excavation activities, and materials used to create any
structure or infrastructure in the waters of the United States.”
Specifically excluded from the definition is “trash or garbage”
in recognition that such materials “are not appropriately used,
as a general matter, for fill material in waters of the U.S5.”'®

Taken together, the new rule specifically differentiates
mining overburden from “trash or garbage,” and thus provides that
the filling of waters of the United States with the former may be
permitted, whereas the filling of waters of the United States
with the latter may not. The agencies contend that the inclusion
of “overburden from mining or other excavation activities” in the
new definition of “fill material” represents a codification of
existing regulatory practice, and “does not expand the types of
discharges that will be covered under section 404.”%’

Just one day before the final rule was published, however, a
federal district court ruled that the disposal of waste from

(..continued)

denial of a Section 404 permt in connection with its proposed
construction and operation of a landfill was inproper because the
primary purpose of the applicant's proposed filling was waste
di sposal, and not raising the bottom elevation of a water body.
See also Bragg v. Robertson, 54 F.Supp.2d 253 (S.D. WVa. 1999)
(same). O . Avoyelles Sportsnen's League, Inc. v. Marsh, 715 F. 2d
897, 910-11 (5th Gr. 1983) (applying objective, rather than
subj ective, analysis to primary purpose test in upholding Corps'
permt denial).

Y Id. (to be codified at 33 CF.R § 323.2(e)(1); 40
C.F.R § 232.2).
18 | d
1 Id. at 31133.
All Rights Reserved Sive, Paget & Riesel 4

460 Park Avenue New York, New York 10022
Phone: 212-421-2150



mountaintop mining into waters of the United States 1is not

permitted under Section 404, and that "“[algency rulemaking or
permit approval that holds otherwise 1s wultra vires, beyond
agency authority conferred by the [CWA].”*’ The suit was

initiated in response to the Corps’ grant of authorization under
an existing nationwide permit to a mining company to dispose of
mining waste that would lead to the filling of 6.3 miles of
streams.?

In granting the plaintiff interest group’s motion for
summary Jjudgment invalidating the Corps authorization, the court
ruled that Y“[t]his obviously absurd exception would turn the
[CWA] on its head and wuse it to authorize polluting and
destroying the nation’s waters for no reason but cheap waste
disposal.”?® The court continued:

The final rule for "discharge of fill
material”™ highlights that the rule change was
designed simply for the benefit of the mining
industry and its employees. . .The agencies’
attempt to legalize their longstanding
illegal regulatory practice must fail. The
practice is contrary to law, not because the
agencies said so, although their longstanding
regulations correctly forbade it. The
regulators’ practice is illegal because it is
contra;y to the spirit and the letter of the
[CWA] .?

Because the court’s decision effectively invalidates the
agencies’ May 2002 rule, unless reversed on appeal, it leaves the
future of a rule harmonizing the two definitions of “fill
material” uncertain.?*

20

Kent ucki ans for the Commpbnwealth, Inc. v. Rivenburgh,
2002 W. 1033853, *1 (S.D. WVa. 2002).

2 Id. In particular, the filling of the streams with
overburden from nountaintop mning -- a controversial practice
that involves the renoval of large anpbunts of rock and dirt to
expose coal seans, followed by the deposit of the “overfill” that
cannot be put back in place into nearby valleys often containing
streans -- was authorized pursuant to nationwi de pernmt No. 21.
(See al so discussion of nationwi de permts, infra.)

2 Id. at *16.

23 ﬂ.

2 The decision also calls into question the validity of

the Corps’ decision, announced April 11, 2002, to issue 10
(...continued)
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The Corps of Engineers was accorded the authority to issue
permts for the discharge of dredged or fill material into waters
under Section 404, in recognition of the expertise the Corps had
acquired through its permtting under Section 10 and in an effort
to avoid the creation of another new bureaucracy. The Corps was
also authorized to issue "general permts" for categories of
simlar activities that have mninmal environnental effect,
considered either as individual activities or cunulatively.®” In
addition to issuing permts and enacting regul ati ons under Section
404, *° the Corps publishes non-binding Regulatory Guidance Letters
("RGAs").

The U.S. Environnental Protection Agency ("EPA') was also
given responsibilities under the Act. EPA, in conjunction wth
the Corps, developed Quidelines to be satisfied as a prereguisite
of pernit issuance (the "Section 404(b)(1) Quidelines").? The
agency was also given authority to prohibit disposal at specific
sites if there would be an "unacceptable adverse effect"” on
environnental resources.” This authority has been exercised by
EPA, albeit sparingly, as a "veto" of Section 404 permts.

In addition, EPA may approve delegation of the Section 404
permtting program to individual states for discharges in
intrastate waters.® In such states EPA retains authority to

(..continued)

permts to allow mning conpanies to fill 5,409 acres of wetl ands
to mne |inestone near the Everglades National Park in Florida.
See “Arny Corps to Allow Filling of 5,400 Acres in Linestone
M ning Project Near Everglades,” Daily Env't (BNA) at A-5 (Apr.

16, 2002). In exchange for the permts, the conpanies are
required to acquire and restore approximately 7,500 acres of
wet | ands near the National Park. 1d.

» 33 U.S.C § 1344(e).
2 See generally 33 C.F.R 88 320 et seq.

i The Corps recently announced that RGs, which were
formerly published in the Federal Register, wll now be avail able
only through its website at http://ww. usace.arny. ml/inet/
functions/cw cecws/ reg/.

2 33 US.C 8§ 1344(b). The Quidelines are found in 40
C.F.R 88§ 230 et seq.

2 33 U.S.C. § 1344(c).

% 33 U.S.C § 1344(g)-(1). As of this date, Mchigan and
New Jersey have assunmed that authority for freshwater but not
(...continued)
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object to the State's proposed permt. If the State fails to
satisfy EPA's concerns, EPA may transfer authority to issue the
permt to the Corps. Once EPA has transferred issuance authority
to the Corps, EPA cannot withdraw its objections and allow the
state to issue permts.*

Both agencies have enforcenent authority. The Corps'
authority is limted to admnistrative or judicial actions rel ated
to unauthorized discharges and pernits it has issued.® EPA's
jurisdiction includes enforcenent relating to unauthorized
di scharges and extends to violations of state-issued permits.®

The term "wetl ands,” though not defined in the CWA has been
defined in regulations by both the Corps and EPA in the sane
manner.* EPA, however, possesses the ultimate authority to define
the existence and extent of wetlands.® On the other hand, the
Corps has the ultinmate authority to determ ne whether a particular
activity necessitates a permt (i.e., whether it constitutes a
"di scharge of dredged or fill material").™

O her federal agencies play a role in wetlands regulation.
Pursuant to the CWA” and the Fish and WIdlife Coordination Act,*
the Fish and WIldlife Service ("FW5') (of the Departnent of
Interior) and the National Marine Fisheries Service ("NWS') (of
the Departnent of Conmmerce) nust be afforded the opportunity to
comment on applications for individual Section 404 permts and
certain general permts. The Natural Resources Conservation
Service ("NRCS') of the Departnent of Agriculture (fornerly the

(..continued)
tidal wetl ands.

3 Friends of Oystal R ver v. United States EPA 794
F.Supp. 674 (WD. Mch. 1992), aff'd, 35 F.3d 1073 (6th Qr
1994) .

2 33 U.S.C. §8§ 1319(g)(1)(B), 1344(s).
» 33 U.S.C. § 13109.

5 33 CF.R § 328.3(b) (Corps); 40 CF.R § 230.3(t)
(EPA) .

* Qpi nion of the Attorney General (Septenber 5, 1979).
* 33 U.S.C § 1344(a).
¥ 33 U.S.C § 1344(q).

% 33 U.S.C. § 1344(m); see also 33 CF.R § 323.4(c)
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Soil Conservation Service) is responsible for the "Swanpbuster”
program (designed to elimnate the conversion of wetlands for
agricultural purposes) and the definition of wetlands for that
program *

Finally, state agencies also have responsibilities under the
CWA. A state water quality certification is needed for discharges
requiring a Section 404 permt.* A "consistency determination" is
required from the agency responsible for the State's coastal zone
managenent program if the proposed discharge is within a coasta
zone.” Finally, as noted above, states may assune authority for
permtting of discharges into intrastate waters.

[11. Wetlands and the Federal Jurisdictional Predicate

Al t hough Section 404 uses the sane term "navi gable waters" as
contained in Section 10,* the reach of the fornmer statute is far
broader. Rather than being limted to traditional notions tied to
navi gation, National Resources Defense Council, Inc. v. Callaway®
construed the termto reach to the extent of the Conmerce d ause.™

For purposes of Section 404, this term has been regulatorily
recrafted as "waters of the United States," and includes not only
traditional "navigable waters"” but also tributaries thereto,
interstate waters and wetlands, intrastate waters (including
intermttent streans, nudflats, ponds and isol ated wetl ands) where

% The Food Security Act of 1985, Pub. L. No. 99-198, 99
Stat. 1504 (1985), 16 U S.C. 88 3821-3824, as anended by the
Federal Agricultural Inprovenment and Reform Act of 1966, Pub.L.
104-127, 110 Stat. 888 (1996).

40 33 U S.C 8§ 1341.
" 16 U.S.C. § 1456.

2 The term "navigable waters" is defined in the CM as
"waters of the United States, including the territorial seas."” 33
U S C 8§ 1362(7).

* 392 F. Supp. 685 (D.D.C. 1975).
“ Prior to Callaway, the Corps had disregarded
Congressional intent and narrowy construed this |anguage to have
t he same neaning as under Section 10. Contrary to the traditional
conduct of admnistrative agencies, it took Ilitigation to
"convince" the Corps to expand its authority. See also United
States v. Earth Sciences, lInc., 599 F.2d 368, 375 (10th CGr
1979); Slagle v. United States ex. rel. Baldwi n, 809 F.Supp. 704,
709 (D. Mnn. 1982).
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a discharge <could affect interstate or foreign commrerce,®
tributaries of these intrastate waters, and wetlands adjacent to
any of these waters.®

A The Definition of Wtl ands

"Wt | ands" are defined in a broad fashion to nmean:

t hose areas that are inundated or saturated by
surface or ground water at a frequency and
duration sufficient to support, and that under
normal circunstances do support, a preval ence
of vegetation typically adapted for life in
saturated soil conditions. Wtlands generally
i nclude swanps, nmarshes, bogs, and simlar
areas. ¥

This definition has been upheld by the Suprenme Court.®” There is

no size criterion for federal wet | ands. There is no
classification by value, except for specific prograns in [imted
geographic areas (such as the New Jersey Meadow ands). Nor is

there any regul ated "buffer” or "adjacent area,"” as exists in many
state regul ati ons of wetl ands.

B. The Delineation Criteria

Three factors have historically been used by federal agencies
to delineate wetlands: hydrophytic vegetation; hydric soil; and
hydrol ogy.” These factors have been used in the various manuals

*® As addressed in detail below, the Suprene Court has
recently limted dramatically the scope of wholly intrastate
waters that are subject to the Corps’ jurisdiction under Section
404. Solid Waste Agency of Northern Cook County v. United States
Arny Corps of Engineers, 531 U. S 159 (2001).

“° 33 CF.R § 328.3. The Eleventh drcuit rejected a
claim (in a crimnal case) that Congress had unconstitutionally
del egated to the Corps its duty to define "waters of the United
States.” MIlls v. United States, 36 F.3d 1052 (11th Cr. 1994),
cert. denied, 514 U S. 1112 (1995).

o 33 CF.R § 328.3(B) (Corps); 40 CF.R § 230.3(t)
(EPA) .

8 United States v. Riverside Bayview Hones, Inc., 474 U.S.
121 (1985).

49

See generally United States v. Riverside Bayvi ew Hones
Inc., 474 U S 121 (1985); Avoyel l es Sportsnen's Leaque, Inc. V.
Marsh, 715 F.2d 897, 910-11 (5th Cr. 1983); United States v.
(...continued)
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i ssued by federal agencies (discussed bel ow).

Sufficient hydrology exists when there is inundation of the
subject area, by either surface flow or groundwater, for a
speci fied percentage of the grow ng season (approximately one week
is a typical anount of tine). The principal criterion for
ascertaining the presence of hydrophytic vegetation under nornal
circunstances is whether nore than 50% of the dom nant species are
obligate wetland plants, facultative wetland plants or facultative
plants.® The FWS has conpiled a national Wtland Plant List,
whi ch characterizes species based on whether their presence is
refl ective of wetland conditions.® The Service has also conpil ed
nore specific lists for different sections of the country.

Hydric soils can be identified by field conparison of soil
color at pertinent depths to soil color charts. These soil charts
reflect the anaerobic conditions typical of water-saturated soils.

Al'though all three criteria nmust be satisfied, nethods for
determning the presence of wetlands where one or nore of the
criteria are mssing, especially for disturbed or difficult areas,
have been establ i shed.

The "normal circunstances” |anguage of the regulation
prevents the avoidance of jurisdiction through action, which
elimnates one or nore of the defining criteria.® Tenpor ary

changes or illegal activity will not preclude finding a wetland if
"normal " conditions -- those that would have existed without this
activity -- would support a wetland. ™ On the other hand,

permanent and |egal man-nmade and natural changes can result in

(..continued)
Flemi ng Plantations, 9 Envtl. L. Rep. 20103 (E.D. La. 1978).

50

ol igate species are those that are found in wetlands
nore than 99% of the tine. Facultative wetlands are species that
occur in wetlands between 67% and 99% of the time; facultative
plants are species with a simlar likelihood (33% to 67% of
occurring in either wetlands or nonwetl ands (i.e., uplands).

o The FWS has proposed revisions to the National List. 62
Fed. Reg. 2680 (1997).

. See, e.9., Friends of the Payette v. Horseshoe Bend
Hydroelectric Co., 988 F.2d 989 (9th Gr. 1993) (wetlands formed
froma tenporary diversion canal not jurisdictional).

5 United States v. Pasquariello, 40 Env't Rep. Cas. (BNA)
1009, 1019 (S.D. Fla. 1994).
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conversion of a former wetland to a non-regul ated area.™

C. The Various Delineati on Manual s

There have been various attenpts by the interested federal
agencies to define wetlands in a nore precise fashion and to
specify a delineation nethodol ogy. These different nmanual s have
generated considerable controversy, as differing definitions
tended to include nore or |ess areas as regul ated wet!| ands.

The Corps adopted its first formal Wetland Delineati on Manual
in 1987. In 1988 EPA adopted its Wtlands Identification and
Del i neation Manual (Interim. In 1989, the Corps, EPA FW5 and
NRCS coordinated to fornulate the 1989 Federal Manual for
I dentifying and Delineating Jurisdictional Wetlands. This 1989
Manual , however, was criticized for extending federal jurisdiction

wel | beyond historical limts. In response, the Corps and EPA
devel oped proposed revisions to that Manual. Wen those revisions
were criticized as too restrictive, Congress acted. It enacted

| egi slation precluding the Corps fromrelying on the 1989 Manual
or any other subsequent manual adopted w thout rulemaking under
the Adninistrative Procedures Act ("APA').” As a consequence, the
Cor ps began to use the 1987 Manual, and EPA and the other agencies
now al so rely on this Mnual.

The Manual has been viewed as an interpretation of existing
regul ations, not a law, and thus not subject to the Ex Post Facto
clause of the Constitution.* The courts do, however, look to the
Corps' consistency with the manual in determning whether a
wetl and delineation is arbitrary and capricious. I n New Hanover
Township v. US. Arny Corps of Engineers,* for exanple, the

* RG, No. 86-9, Jdarification of "Normal G rcunstances"”
in the Wetland Definition (August 27, 1985). One district court,
however, rejected the Corps' effort to clarify the meaning of
"normal circunstances. " In Colden Gate Audubon Society v. U.S.
Arny Corps of Engineers, 796 F.Supp. 1306 (N.D. Cal. 1992), the
court found that if an area is classified as a wetlands after
1975, even |f the characteristics are not nat ur al but
aberrational, there is federal jurisdiction. (The 1975 date
derives from the Corps' phase-in of jurisdiction over "waters of
the United States" as a result of Natural Resources Defense
Council v. Callaway.)

55

Energy and Water Devel opnment Appropriations Act of 1992,
Pub. L. No. 102-104, 105 Stat. 510 (1991).

°° United States v. Ellen, 961 F.2d 462, 466 (4th Q.
1992) .

> 796 F.Supp. 180 (E.D. Pa 1992), vacated and remanded on
(...continued)
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district court found that the Corps had considered relevant
factors identified in the manual in making a wetlands delineation.

In 1992, Congress directed the National Acadeny of Sciences
to conduct a wetlands study in order to assist in the fornulation
of an updated manual.*® This study was released in 1995. % The
report concluded that the current regulatory practice for
characterizing and delineating wetlands is scientifically sound
although it stressed the need for a uniform and consistent federal
appr oach.

The Corps issued proposed regulations in 1995 establishing a
Wet| and Delineation Certificator Program which would be designed
to inprove the quality and consi stency of wetland delineations and
streanliine the regulatory process.® The proposal now appears to
be on hol d.

(..continued)
ot her grounds, 992 F.2d 470 (3d Gr. 1993).

58

Departnments of Veterans Affairs and Housing and Urban
Devel oprment and | ndependent Agencies Appropriations Act of 1993,
Pub. L. No. 102-389, 106 Stat. 1571 (1992). The results of that
study are described, supra.

% Wetlands Characteristics and Boundari es, Nat i onal
Research Council (1995).

*0 In June 1997, the Corps, EPA, NRCS, FW5, and the Federa
H ghway Administration published a National Acti on Pl an
i npl enenting a hydrogeonorphic ("HGW) approach to assessing
wet | and functi ons. The HGM approach involves three steps: (1)
classifying a wetland based on its ecological characteristics; (2)
using references to establish the range of functioning of the
wetl and; and (3)using a relative index of wetlands, calibrated to
reference wetlands, to assess wetland functions. The approach is
not intended to replace the permtting process described bel ow,
but rather to assist project proponents, the public, and
regulators in assessing the environnental inpacts of a proposed
project, in determning the appropriate level of regulatory
review, and in assessing conprehensive mtigation required for
of fsetting environnental | mpact s. Nat i onal and regional
gui debooks for assessing wetlands are to be devel oped under the
HGV approach. "Nat i onal Action Plan to |nplenent t he
Hydr ogeonor phi ¢ Approach to Assessing Wtland Functions,” 62 Fed.
Reg. 33607 (1997).

o 60 Fed. Reg. 13654 (1995) (codified at 33 C.F.R Part
333).
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D. Menmor andum of Under st andi ng Regar di ng
Jurisdictional Determnations

As noted earlier, EPA possesses the ultimate authority to
determ ne the existence of a wetland. EPA and the Corps, however,
have entered a Menorandum of Agreenent ("MOA"), which has limted
EPA's role in this regard. Pursuant to a January 1989 MDA * EPA
makes jurisdictional determnations (including exenptions of
di scharges) only in "special cases" that involve inportant policy
and/ or technical issues. O her jurisdictional determ nations are
made by the Corps. The MOA also provides that witten
determnations are binding on the CGovernnment, thus |essening the
chance of conflicting agency decisions on a particul ar property.

E. The Meani ng of "Adjacent" Wtl ands

The Corps has construed Section 404 to enconpass wetlands
that are adjacent to waters of the United States,® an
interpretation upheld by the Supreme Court in R verside Bayview
Hones. The regulation defines "adjacent”™ to nean "bordering,
conti guous, or neighboring," but no distance or further guidance
is provided.

In general, the courts have construed the term *“adjacent”
generously. For exanple, wetlands have been found to be
"contiguous" if they are connected to a river by a slough.® In
United States v. Banks,® the necessary connection was established
through ground water as well as surface waters during storm
events, and buttressed by ecological [inks. The necessary
adj acency may also be shown by an ecol ogical relationship. Thus,
wet| ands that are separated fromother waters of the United States
by a man-nmade barrier are still considered to be "adjacent."® In
Conant v. Unites States,” a wetland was found to be "adjacent" to

62

Menor andum of Agreenment Between the Departnent of the
Arny and the Environmental Protection Agency Concerning the
Determ nation of the GCeographic Jurisdiction of the Section 404
Program and the Application of the Exenptions Under Section 404(f)
of the dean Water Act (Jan. 19, 1989).

“ 33 CF.R §328.3(a)(7).

o United States v. Lee Wod Contracting, Inc., 529 F. Supp.
119, 120 (E.D. Mch. 1981).

° 873 F.Supp. 650, 658-59 (S.D. Fla. 1995), aff'd, 115
F.3d 916 (11th Gr. 1997), cert. denied, 522 U S. 1075 (1998).

% | d.

o 786 F.2d 1008 (11th Gr. 1986).
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a river because it filtered out sedinents and pollutants from
runoff flowing into the water body.

By contrast, in United States v. WIson,® a panel of the
Fourth Circuit divided on the proper approach to an “adjacency”
determnation. Al though a majority of the panel concluded that a
crimnal conviction nust be overturned for defective jury
instructions on other issues, the court could not assenble a
majority on whether the district court had erred in defining
adj acent wetlands for the jury.

One nenber of the panel, Judge N eneyer, concluded that the
district court had erred in instructing the jury that waters of
the United States could include adjacent wetlands “w thout a
direct or indirect surface connection to other waters of the
United States.”* In Judge N eneyer’s opinion, the Suprenme Court’s
approval of Corps jurisdiction over adjacent wetlands in R verside
Bayvi ew Homes was “explicitly in the context of a wetland °‘that
actual ly abuts on a navigable waterway.’””™ 1In this case, however,
the extension of jurisdiction authorized by the district court’s
jury instruction was inproper “in light of the constitutional
difficulties that would arise by extending the [CWA's] coverage to
waters that are connected closely neither to interstate nor
navi gabl e waters, and which do not otherw se substantially affect
interstate comerce.””

Anot her nenber of the panel, Judge Payne, naintained that
Judge N eneyer had inproperly focused on the reference in the jury
instructions to a “surface connection.” Judge Payne argued that
the Supreme Court’s holding in Rverside Bayview Honmes was
predi cated on the existence of a hydrol ogical relationship between
the wetland and a water of the United States, which mght exist
wi thout a surface connection.” On this basis, Judge N eneyer was
incorrect to “require a surface connection as a condition to
adj acency.” "

Absent contiguity or an ecological relationship to other
waters of the United States, a wetland is considered to be

°8 133 F. 3d 251 (4th Gr. 1997).

* Id. at 258.
7 Id. at 257.
" Id. at 258.
" Id. at 267-68.
73 Id. at 267.
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"isolated" rather than adjacent, which triggers a separate
inquiry.” However, as discussed bel ow, under a recent decision of
the Suprene Court that severely limts the Corps’ ability to
assert jurisdiction over isolated wetlands, the question of the
scope of the Court’s earlier holding in R verside Bayview Hones
with respect to adjacency has taken on added i nportance.

F. | sol ated Waters

The Corps regulations provide for federal jurisdiction over
"other waters" of the United States, including wetlands, the "use,
degradation or destruction of which could affect interstate or
foreign commerce."” These waters do not have a hydrol ogical or
ot her ecol ogi cal connection to "waters of the United States.” The
Supreme Court in R verside Bayview Homes |eft open the issue of
federal jurisdiction over isolated waters. I nstead, the Court
held that jurisdictional determnations over such areas were to be
made on a case-by-case basi s.

Accordingly, the Corps regulations provide for the agency to
make determ nations of jurisdiction over isolated wetlands based
on the specific facts of each case, and give exanples of the types
of waters over which jurisdiction would typically not be asserted
(e.qg., waterfill depression on dry land).™

The primary issue concerning jurisdiction over isolated
wet | ands, which is reflected in the Corps’ regulations, is whether
a sufficient connection exists between the filling activity to be
regul ated and interstate comerce. Until recently, the Corps and
EPA frequently relied upon the presence, or potential presence, of
mgratory birds to establish the necessary effect on interstate
commerce to support jurisdiction.” This asserted jurisdictiona
predicate derived from a 1985 pinion of EPA Ceneral Counsel.
Nei t her EPA nor the Corps included this provision in regulations,
although the Corps did specify this so-called "mgratory bird
rule” as an interpretative rule in the preanble to its 1986

" In re: The Hoffrman Group, Inc., No. CWA 88-A0-24 (Sept.
15, 1989), rev'd on other grounds, DCWA Appeal No. 89-2 (Nov. 19,
1990), rev'd sub nom Hoffman Hones, Inc. v. Admnistrator, 961
F.2d 1310 (7th Gr.), vacated, 975 F.2d 1554 (7th Gr. 1992),
adm nistrative order for penalties vacated, 999 F.2d 256 (7th Gr.
1993).

& 33 CF.R § 328.3(a)(3).
& 51 Fed. Reg. 41206 (1986).

77 See, e.qg., United States v. Milibu Beach, Inc., 711
F. Supp. 1301 (D.N.J. 1989).
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regul ations.’ In 1989, one district court rejected this effort,
finding that the interpretative rule was in fact substantive and
had not been enacted in conpliance with the APA '

Subsequent litigation over the magratory bird rule resulted
in a patchwork of conflicting determ nations about the scope of
the Corps' authority to regulate intrastate waters, including
wetl ands. Followi ng the Tabb Lakes decision, in Leslie Salt, the
Court of Appeals for the Nnth Grcuit wupheld the Corps

jurisdiction over isolated ponds due, inter alia, to use by
mgratory birds.® The Seventh Circuit ultlnately found in Hof f man
Homes, Inc. v. Administrator, U S EPA" -- as a result of a series
of decisions emanating from a single EPA enforcenent action
derived fromthe filling of 0.8 acre of isolated wetland -- that

EPA |acked jurisdiction over the intrastate wetland at issue
because the agency's finding that the wetland in question was a
suitable or potential habitat for mgratory birds was not
supported by substantial evidence. As a result of this decision

the court found it wunnecessary to determne whether the OCM
supported jurisdiction over isolated wetl ands.

Fol l owi ng Hoffman Honmes, another panel of the sane circuit
construed the case as haV|ng concluded that nearly all wetlands
are within Section 404 jurisdiction.® One district court, on the
other hand, read the decision to exclude isolated wetlands from

®  See 51 Fed. Reg. 41206 (1986).

° Tabb Lakes, Ltd. v. United States, 715 F.Supp. 726, 728-
29 (E.D. Va. 1988), aff'd n.op., 885 F.2d 866 (4th Gr. 1989).

% 55 F.3d 1388 (9th Cir. 1995), cert. denied sub nom
Cargill, Inc. v. United States, 516 U S. 955 (1995).

o 999 F.2d 256 (7th Gr. 1993).

. Rueth v. United States EPA, 13 F.3d 227 (7th Cr. 1993).
See also United States v. Hallmark Construction Co., 998 F. Supp
946 (N.D. IIl. 1998) (refusing to find that Lopez had abrogated
the Seventh Circuit's reasoning in Hof fman Honmes, and hol di ng t hat
the regulation of intrastate wetlands based on their actual or
potential use by mgratory birds does not exceed Congress' powers
under the Commerce C ause). But see United States v. Hallmark
Construction Co., 30 F.Supp. 2d 1033, 1041-42 (N.D. 1lI. 1998)
(holding that the Corps lacked jurisdiction over the isolated
wetland at issue because the area did not have a well-established
use or special attractiveness as a mgratory bird habitat, based
on a single sighting of geese, sufficient to support a connection
to interstate comerce).
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CWA jurisdiction.®

At the root of those decisions finding federal jurisdiction
over isolated wetlands on the basis of the potential presence of
mgratory birds is a liberal or expansive interpretation regarding
the reach of the Commerce O ause. Beginning with United States v.
Lopez, * however, the Supreme Court has wthin the past decade
revived the limtations on federal power pursuant to the Commerce
Cause. In Lopez, the Suprenme Court held that the regulation of
firearns wthin certain di st ances of school s exceeded
congressional authority under the Conmmerce Clause. To fall wthin
the scope of the Comerce Cause, the Court concluded that the
regul ated activity nust fall within one or nore of three broad
categories: (1) “the use of the channels of interstate comerce”
(2) “the instrumentalities of interstate conmerce, or persons or
things in interstate commerce”; and (3) “those activities having a
substantial relation to interstate comerce..., i.e., those
activities that substantially affect interstate comerce....”®

Next, in United States v. Mrrison,® the Supreme Court struck
down the Violence Against Wnen Act on the grounds that,
not wi t hst andi ng the enornmous anount of research and data col |l ected
by Congress to denonstrate the inpacts of intrastate violence
against wonen on interstate comerce, “[t]lhe regulation and
puni shment of intrastate violence that is not directed at the
instrumentalities, channels, or goods involved in interstate
commerce has always been the province of the States.”” In an
important el aboration of its holding in Lopez, the Court held that
Congress may not regulate wholly intrastate conduct “based solely
on that conduct’s aggregate effect on interstate comerce.””

Not surprisingly, the Suprene Court's decision in Lopez
l[imting the previously expansive view of the Comerce C ause
spawned further litigation challenging jurisdiction over "other"

5 United States v. Suarez, 846 F.Supp. 892, 893 n.4 (D
GQuam 1994). Cf. Friends of Santa Fe County v. Lee Mnerals, Inc.
892 F. Supp. 1333, 1356 (D.N.M 1995) (arroyo not a water of the
United States because no showi ng of effect on interstate conmerce
or tributary to an interstate waterway).

“ 514 U 'S. 549 (1995).
®  |d. at 558.
® 529 U 'S. 598 (2000).
“  |d. at 618.
®  |d. at 617.
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or "isolated" waters. I ndeed, when the Suprenme Court denied
certiorari from the Ninth Crcuit's affirmance of the district
court's finding in the Leslie Salt litigation that isolated ponds
were within the Corps' jurisdiction because of the presence of
m gr at ory wat erfow, Lopez was the predicate for Justice Thonas'

di ssent. He argued that the "other waters" provision of the
Corps' regulations defining "waters of the United States" does not
require that an activity "substantially affect” interstate
commerce -- the Lopez standard -- but only that the activity
"could affect"” interstate or foreign comerce. Justice Thonas
found this nexus too attenuated under Lopez, particularly in the
absence of human activity. Even the "occasional presence" of

mgratory birds was insufficient, as there was no linkage wth
commerce (such as the interstate transportation of such birds for
conmer ci al purpose). *

Following the Supreme Court's decision in Lopez, a divided
panel of the Fourth Crcuit in WIson echoed Justice Thonas'
reasoning in invalidating the Corps' regulation defining "waters
of the United States" to include intrastate waters that need not
be related to navigable or interstate waters. Because the
regul ation purports to extend coverage to "a variety of waters
that are intrastate, nonnavigable, or both, solely on the basis
that the use, degradation, or destruction of such waters could
affect interstate commerce,” the Court found that it exceeded the
Cor ps' congr essi onal aut hori zati on and was therefore
unconstitutional on its face.™ The Court held that an
interpretation of the CM extending jurisdiction over waters not
required to "have any sort of nexus wth navigable, or even

interstate, waters...wuld appear to exceed congressional
authority under the Commerce Jdause."”  The Court refused to
"presune...Congress authorized the [ Corps] to assert its

jurisdiction in such a sweeping and constitutionally troubling
manner . "%

% Cargill, Inc. v. United States, 516 U S. 955, 116 S. C.
407, 408-09 (1995) (Thomas, J. dissenting from denial of
certiorari).

90

The Fourth Crcuit's holding in WIlson that the Corps
had exceeded its statutory authority in defining "waters of the
United States™ to assert jurisdiction over adjacent wetlands that
"could affect” interstate commerce was based, in part, on the
Supreme Court's "recent federalism jurisprudence.” 133 F.3d at

256 (citing Lopez).
o 133 F.3d at 257 (enphasis in original).
% | d.

% Id. Following the WIson decision, the Corps and EPA
(...continued)
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In contrast to the Fourth Crcuit’'s holding in WIlson, in
Solid Waste Agency of Northern Cook County v. United States Arny
Corps of Engineers [“SWANCC'],™ the Seventh Grcuit resolved the
issue it had left unanswered in Hoffman Hones, and held that the
mgratory bird rule may provide a basis for the federal governnent
to exercise jurisdiction over discharges to wholly intrastate
wat er s. In rejecting the WIson court's conclusion that Lopez
pl aces the regulation of intrastate mgratory bird habitats beyond
the reach of federal Commerce dause jurisdiction, the court
upheld the Corps' exercise of regulatory jurisdiction (and permt
denial) over isolated ponds on which four species of mgratory
bi rds had been observed.

The court first concluded that “the destruction of mgratory
bird habitat and the attendant decrease in the popul ations of
these birds ‘substantially affects’ interstate commerce.””
Echoi ng the argunent subsequently rejected in Mrrison, supra, the
court also relied on the aggregate effects of the destruction of
individual mgratory bird habitats on interstate comerce.”
Finally, the court distinguished the Fourth Grcuit’'s decision in
Wlson, concluding that “the question whether Congress may
regulate waters based on their potential to affect interstate
commerce is not presented, because the unchallenged facts show
that the filling...would have an immediate effect on mgratory
birds that actually use the area as habitat.””

(..continued)

issued a joint nenorandum stating that, because the agencies
bel i eved the case to have been decided wongly, the ruling would
be considered by the government to be binding only in the Fourth
Crcuit. The agencies further instructed Corps districts and EPA
Regional Ofices within the Fourth Grcuit to continue to assert
jurisdiction where they were able to establish either an actua

link with or a substantial effect on interstate conmerce. The
gui dance, titled "Quidance for Corps and EPA Field Ofices
Regarding O ean Water Act Section 404 Jurisdiction Over |solated
Waters in Light of United States v. Janmes J. WIlson" (June 2,

1998), was subsequently withdrawn by the agencies in light of the
Supreme Court’s ruling in Solid Waste Agency of Northern Cook
County v. United States Arny Corps of Engineers, 531 U S. 159
(2001), discussed at |ength bel ow

* 191 F. 3d 845 (7th Gr. 1999).

% Id. at 850.
96 | d
¥ ld. at 852.

(...continued)
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In January 2001, the Suprenme Court finally stepped in to
address the issue, reversing by a 5-4 mmority the Seventh
Grcuit’s holding in SWANCC.® In so doing, the Court declined to
address the broad constitutional question of whether Congress has
the authority wunder the Comerce Cause to regulate wholly
intrastate, isolated bodies of water (including wetlands) based on
the presence of magratory birds. Instead, the Court limted its
decision to the narrower issue of the Corps’ interpretation of its
own authority to regul ation such waters under the CWA

The Court first found that its earlier decision in R verside
Bayvi ew Hones, supra, did not support jurisdiction over isolated
intrastate water bodies. Although in Riverside Bayview Hones the
Court had stated that the term “navigable” in the CM is of
“limted inport” and that Congress evidenced its intent to
“regulate at least some waters that would not be deened
‘navi gable’ under [that terms] classical understanding,”® in
SWANCC the Court held that its earlier ruling was based | argely on
“Congress’ unequivocal acquiescence to, and approval of, the
Cor ps’ regul ations covering wetlands adjacent to navigable
wat ers.” ' The Court continued, “[i]n order to rule for
respondents here, we would have to hold that the jurisdiction of
the Corps extends to ponds that are not adjacent to open water
But we conclude that the text of the statute wll not allow
this.” The Court also rejected the Corps’s argunment that
Congress had clearly “acquiesced to” its broader interpretation
of its jurisdiction wunder Section 404 by failing to pass
| egi sl ation overturning the mgratory bird rule. ™

Second, the Court found that, even if the question of
whet her Congress intended Section 404 to extend to non-navi gabl e,
isolated, intrastate waters was unclear -- which it did not
believe it was -- the Corps’ interpretation of its own
jurisdiction was not entitled to deference. In what may be a
portent of the Court’s view of the scope of congressional
authority to regulate isolated waters, including wetlands,
pursuant to the Comrerce C ause, the Court declined to accord

(..continued)
® 531 U'S. 159 (2001).
% 474 U. S. at 133.
100 531 U S. at 167.
ot Id. (enphasis in original).
102 Id. at 168-71
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deference to the Corps’ interpretation because it found that the
mgratory bird rule raised serious constitutional problens.'®
The rule both “invokes the outer limts of Congress’ power” under

the Commerce Cause, and “would result in a significant
i npi ngenent on the States’ traditional and primry power over
| and and water use.”'™ Opting to interpret the statute so as to

avoid these “constitutional and federalism questions,” the Court
struck down the Corps’s exercise of jurisdiction over the SWANCC
site under the migratory bird rule. ™™

Wiile clearly setting down the law with respect to isol ated,
non- navi gabl e, wholly intrastate wetlands, the Court’s ruling in
SWANCC | eaves open the question of whether the Corps may continue
to exercise jurisdiction over wetlands that are adjacent to other
bodies of water that are not traditionally navigable. For
exanple, it is unclear whether a wetland that is adjacent to a
non- navi gabl e, as opposed to a navigable, tributary my be
subject to Corps regulation if that tributary eventually leads to

a navigable river. The Supreme Court’s decision in Riverside
Bayvi ew Honmes would seem to suggest that such wetlands are
subject to Corps jurisdiction. I ndeed, the Court franmed the

question in that case as being “whether the [CWA]...authorizes
the Corps to require |andowners to obtain permts fromthe Corps
before discharging fill wmterial into wetlands adjacent to
navi gabl e bodies of water and their tributaries.”™ Later in the
opi nion, however, the Court characterized its approval of the

1o Id. at 172-74.

104 ﬂ .

109 Interestingly, in late 2000, the Suprene Court denied
certiorari in another case in which a devel oper sought to have
the Court overturn a $1.2 million penalty assessed agai nst hi mon

the ground that EPA exceeded its authority in asserting
jurisdiction over isolated intrastate wetlands based solely on
the actual or potential use of those waters as habitat for
m gratory birds. Krilich v. United States, 209 F.3d 968 (7th
Cr.), cert. denied, 531 U S. 992 (2000). Follow ng the Suprene
Court’s denial of certiorari, the defendant noved the district
court to bar enforcenent of the penalty in Iight of SWANCC. The
court denied the notion because, inter alia, at the time the
defendant entered into the relevant portions of the consent
decree with EPA, the Seventh Crcuit case |law held that isol ated
wet | ands were not subject to CWA regulation, and therefore the
decree was drafted in light of controlling precedent that was no
| ess favorable to defendants than SWANCC. United States v.
Krilich, 152 F.Supp.2d 983 (N.D. I1l. 2001).

108 474 U.S. at 123 (enphasis added).
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Corps’ jurisdiction over adjacent wetlands as being applicable to
those wetl ands adjacent to “other bodies of water over which the
Corps has jurisdiction.” Because the wetland at issue in
Ri verside Bayview Hones was adjacent to a navigable waterway,
whet her such  “other bodi es” also include non-navigable
tributaries to navigable bodies of water is arguably an open
guesti on.

The dissenting justices, led by Justice Stevens, would
apparently argue that the answer to this question is yes. In
di scussing R verside Bayview Hones, Justice Stevens wote:
“[t]he Court has previously held that the Corps’ broadened
jurisdiction under the [Clean Water Act] properly included an 80-
acre parcel of Ilowlying marshy land that was not itself
navigable, directly adjacent to navigable water, or even
hydrol ogically connected to navigable water, but which was part
of a larger area, characterized by poor drainage, that ultimtely
abutted a navigable creek.”'™ \Wether a majority of the Suprene
Court agrees with this reading of the holding in Riverside
Bayvi ew Hones remains to be seen.

The Corps and EPA have, not surprisingly, adopted a narrow
view of the Suprene Court’s holding in SWANCC. In a nmenorandum
issued jointly to field personnel by the General Counsel of EPA
and the Chief Counsel of the Corps,'™ the agencies expressed
their view that “the Court’s holding was strictly limted to

waters that are ‘nonnavigable, isolated, [and] instrastate
[sic].’ Wth respect to any waters that fall outside of that
cat egory, field staff should continue to exercise OCWM

jurisdiction to the full extent of their authority under the
statute and regul ations and consistent with court opinions.”"

The agencies further pointed out that the Court did not in
SWANCC overrule “the holding or rationale” of Riverside Bayview
Hones. Thus, they maintained that “traditionally navigable
waters, interstate waters, their tributaries, and wetlands
adj acent to each” remain subject to federal regulation.™ This

o7 Id. at 135.
1o 531 U.S. at 175-76.

109 Menorandum from Gary S. Quzy , General Counsel, U.S
EPA, and Roberts Anderson, Chief Counsel, US. Arny Corps of
Engi neers, re: Suprenme Court Ruling Concerning CWA Jurisdiction

Over lIsolated Waters (Jan. 19, 2001).
e Id. at 3.
111 I d
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list inpliedly, if not expressly, indicates the agencies’ belief
that wetlands adjacent to non-navigable tributaries that
ultimately lead to a navigable water body are subject to federal
regul ati on.

In the agencies’ view, the one subsection of the regulatory
definition drawn into question by the SWANCC ruling is 33 CF. R
8§ 328(a)(3), which applies to “[a]ll other waters” such as
intrastate waters “the use, degradation, or destruction of which
could affect interstate or foreign comrerce....” As to such
wat ers, the agencies provided guidance to their field personnel.
Under this guidance, waters that fall under the subsection (a)(3)
definition solely because of their use as habitat for mgratory
birds should no |onger be considered “waters of the United
States.”' However, other “connections with interstate comerce
m ght support the assertion of CWA jurisdiction over
‘nonnavi gabl e, isolated, intrastate waters.’”*"

The nenorandum provides two exanples of situations in which
federal jurisdiction mght be asserted over wholly intrastate,

non- navi gabl e waters: (1) where the *use, degradation, or
destruction” of such waters could affect other “waters of the
United States”; or (2) where the *“use, degradation, or

destruction” of such waters could affect interstate or foreign
comer ce. "

The Supreme Court’s refusal in SWANCC to rule on the precise
meani ng of the term “navigable waters” under the CM has left it
to the lower courts to determ ne whether the agencies’ reading of
the SWANCC decision is correct. Also left for the courts to
determine is whether the government my continue to assert
jurisdiction over wetlands that have sone ecol ogical connection
to a navigable water body, but where a surface water connection
bet ween the two is |acking. ™

. Id. at 4.
113 I d
e ld. at 4-5.

e At |least one state has opted to step in and fill the
regul atory gap left by SWANCC In May 2001, the governor of
W sconsin signed | egislation giving state environnental officials
the explicit authority to restrict developnment of isolated
wet |l ands. See “CGovernor Signs Law to Protect Wtlands After U. S.
High Court Trins Corps Authority,” Daily Env’'t (BNA) at A-6 (Muy

8, 2001). Many other states already contain conprehensive
statutory and regulatory schenes that my apply to isolated
wet | ands. See, e.d., New York Environnmental Conservation Law §

24-0101 et seq.
(...continued)
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Already splits are developing in the courts’ answers to
these questions. In United States v. Buday, ' the district court
hel d that the Corps does have jurisdiction foll ow ng SWANCC over
wetlands that are adjacent to non-navigable tributaries to
navi gabl e waters. The court therefore declined to grant the
defendant’s notion to withdraw his guilty plea, entered “hours
before” the Suprenme Court issued its decision in SWANCC for
di scharging pollutants, including dredge and fill material, into
wetlands wthout a permt. The court found that the Corps
retained jurisdiction over the tributary and adjacent wetl ands,
even though they were not navigable-in-fact and did not connect
with a navigable-in-fact waterway for at |east 235 mles, because
di scharges of pollutants into those waters would eventually have
an inpact on waters affecting interstate commrerce.

In United States v. Lanplight Equestrian Center, Inc.,™ the
government brought suit against the defendant for discharging

fill onto to wetlands to construct a pathway w thout obtaining a
Section 404 permt. The equestrian center did not dispute that
it had discharged fill onto wetlands without a permt. |nstead,

it argued that, under SWANCC, the Corps |acked jurisdiction over
the wetlands at issue because they were isolated.™ The Corps
argued that it had jurisdiction based on an allegedly unbroken
line of surface water from the wetlands to a non-navigable
tributary to the navigable Fox River.” The defendant, while
contesting the Corps’ position, did concede that, at |east at
times, there was an unbroken line of water from the wetlands to
the tributary.”™ On the basis of that concession, the court held
that a “drai nage connection” existed that rendered the wetl ands
adjacent to the tributary, and thus wthin the Corps’
jurisdiction. ™

Two cases decided under Section 301 of the OCWM (which

(..continued)
e 138 F. Supp. 2d 1282 (D. Mont. 2001).
= Id. at 1291-92.
e 2002 U.S. Dist. LEXIS 3694 (N.D. Ill. 2002).
e Id. at *11-*12.
10 ld. at *21.
= ld. at *21-*22.

122

o

at *22-*27
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regul ates the issuance of permts for discharges of pollutants
other than fill materials into waters of the United States) are
relevant to evaluating the courts’ interpretation of SWANCC,
because the same definition of “waters of the United States”
applies in that context as under Section 404. I n Headwat ers,
Inc. v. Talent Irrigation District,” the Ninth Grcuit held that
a local irrigation district violated the CM by applying a
herbicide to its canals without obtaining a National Pollutant
D scharge Elimnation System (“NPDES’) permt. In so hol ding,
the court found that the canals were not isolated waters excluded
fromfederal jurisdiction under SWANCC, but rather were connected
as tributaries to navigable waters, based on their exchange of
water with “a nunber of natural streans and at |east one |ake,
whi ch no one disputes are ‘waters of the United States.’”™ This
court did not have to address, as did the district court in
Buday, whet her wetlands adjacent to these non-navigable
tributaries would constitute waters of the United States subject
to the Corps’ Section 404 jurisdiction.

5

In ldaho Rural Council v. Bosnmm, ™ a non-profit association
sued the owner of a large dairy farm under the citizen suit
provision of the CM for alleged nonconpliance with the farms
NPDES perm t. The defendant noved for summary judgnent on the
basis of, inter alia, lack of subject matter jurisdiction,
arguing that the springs into which the farmwas di scharging were
not waters of the United States. The court denied the notion,
holding first that the farms discharges into direct surface
water connections to the springs nmet the jurisdictional
requi renent, because, though not navigable-in-fact, the springs
“are sufficiently connected with [the navigable] Cover Creek and
t he Snalg River as to be regarded as waters of the United
States.”

The court next addressed “[t]he nore difficult issue” of
whether the farms “discharge of pollutants into groundwater
hydrol ogi cally connected to Butler and Wal ker Springs constitutes
a violation of the CWA.""™ After reviewing the split anong the
circuits and district courts on this issue, the court concluded
that it did. Thus, the court stated “the interpretive history of
the CMA only supports the unremarkabl e proposition with which all

123 243 F.3d 526 (9th Cir. 2001).
12 Id. at 533-34.
1 143 F. Supp.2d 1169 (D. |daho 2001).
120 Id. at 1179.
12 | d.
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courts agree -- t hat t he CWA does not regul ate
‘isolated/nontributary groundwater’ which has no effect on
surface water,” but “does not suggest that Congress intended to
exclude from regul ati on discharges into hydrol ogically connected
groundwat er which adversely affect surface water.”*  The court
continued, however, “[t]his does not nean...that the plaintiff’s
burden is light..."It is not sufficient to allege groundwater
pollution, and then to assert a general hydrol ogical connection
between all waters. Rather, pollutants nust be traced fromtheir
sgurESAtougurface waters, in order to conme within the purview of
the

O her courts have read the SWANCC decision as nore broadly
[imting federal jurisdiction over isolated wetlands. The Fifth
Circuit recently held, for exanple, that a defendant could not be
held liable under the Gl Pollution Act of 1990 (“OPA’)"™ for
di scharges to “navigable waters” where the only denonstrable
di scharge was to groundwater.™ Citing SWANCC, the Court first
st at ed:

recently, the Suprenme Court has limted the
scope of the CWA...Under [SWANCC], it appears
that a body of water is subject to regul ation
under the OCM if the body of water is
actually navigable or is adjacent to an open
body of navigable body...Neverthel ess, under
this standard the term ‘navigable waters’ is
not limted to oceans and other very |large
bodi es of water. If the OPA and CWA have
identical regulatory scope, the district
court’s conclusion that the OPA cannot apply
to any inland waters was erroneous. ™

The court further found, however, that, although OPA and the
CWA both regulate discharges to “navigable waters,” and contain
“textually identical definitions” of that term neither |aw has

128

Id. at 1180 (quoting Washington Wl derness Coalition v.
Hecla M ning Co., 870 F. Supp. 983, 990 (E.D. Wash. 1994)).

129 Id. at 1180-81 (quoting Washington W] derness
Coalition, 870 F.Supp. at 990.)

e 33 U.S.C 8§ 2701-2720.
131

2001).

Rice v. Harken Exploration Co., 250 F.3d 263 (5th Gr.

12 Id. at 268-69 (enphasis in original).
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been held to regulate discharges to groundwater.'  The court
held that a nunmber of intermttent streans |ocated on the
property were not “waters of the United States” because the
appellants failed to denonstrate that these streans were
“sufficiently linked to an open body of navigable water....”"™

Whil e acknowl edging that the OCWA has been applied to
di scharges to wetlands adjacent to navigable waters, the court
refused to conclude that *“a discharge onto dry |and, sone of
whi ch eventually reaches groundwater and sone of the latter of

which still later may reach navigable waters, all by gradual
nat ural seepage, is the equivalent of a ‘discharge’ ‘into or upon
the navigable waters.’”™ Thus, the court held that *“a

general i zed assertion that covered surface waters [in this case,
the larger Canadian River] will eventually be affected by renote,
gradual, natural seepage from the contam nated qroundwater IS
insufficient to establish liability under the OPA "

In basing its holding on the plaintiffs® “generalized
assertions,” the court apparently left wunresolved whether the
di scharge would have actionable wunder Section 404 had the
plaintiffs been able to prove that oil actually reached a covered
surface water.

In United States v. Rapanos,”™ following remand from the
Suprene Court and the Court of Appeals for the Sixth Crcuit for
reconsideration in light of SWANCC, the district court set aside
a prior conviction. The defendant in that case, a | andowner, had
been found guilty of know ngly discharging pollutants into waters
of the United States without a permt after filling wetlands on
his property with sand.”™ The government argued on remand that
the wetlands were within federal jurisdiction on the basis that
they were hydrologically connected and adjacent to navigable
waters. ™ The court rejected that argunment, finding first that,

198 Id. at 269-70 (citing Village of Ocononbwoc Lake v.
Dayton Hudson Corp., 24 F.3d 962, 965 (7th Cr. 1994); Exxon
Corp. v. Train, 554 F.2d 1310, 1322 (5th Gr. 1977)).

e Id. at 270-71
e Id. at 271.

136

d. at 272.

190 F.Supp.2d 1011 (E.D. Mch. 2001).
1 |d. at 1012-13.

139

o

at 1013-14.
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al t hough there was evidence at trial in support of the position
that the wetlands were connected to navigable waters, “[t]hat
fact . . . was never explicitly found, either by the jury or by
this Court, nor was such a finding necessitated by the jury
i nstructions.”

In a footnote, the court stated that, “the najority opinion
in [SWANCC] repeatedly refers to the wetlands at issue in that
case as ‘isolated,’” despite the fact that, as the dissent points
out, even the nost seemngly ‘isolated” wetlands are in fact both
hydrol ogically connected, as well as ecologically connected, to
navi gable waters . . . This leads the Court to conclude that even
if there is a hydrological connection, Defendant’s wetlands may
be considered isolated for purposes of the CwA "'

The court went on to conclude that, <contrary to the
governnment’s assertions of a hydrologic connection wth the
wet |l ands, “the nearest body of navigable water to Defendant’s
property is roughly twenty linear mles away. Upon review ng
these facts, and upon closely reviewing [ SWANCC], as well as the
Suprene Court’s decision in R verside Bayview Hones, the Court
finds, as a matter of law, that the wetlands on Defendant’s
property were not adjacent to navigable waters.”'

The court in United States v. Newdunn Associates™ not only
held that the Corps |acked jurisdiction over the wetlands on the
def endant | andowner’s property on the ground that they were
isolated within the neaning of SWANCC, but further that
Virginia’s new wetlands law, enacted in response to that
decision, failed to afford state regulatory jurisdiction over the
property. First, the court held that the governnent had failed
to neet its burden of “factually proving a sufficient connection
between the [38 acres of] wetlands on the Property and navi gabl e
waters or waters of the United States.”'™ The court rejected the
Corps’ argunment that there was a “surface water connection” or
“hydrol ogi cal connection” sufficient to establish jurisdiction
because, “were the Court to allow this *surface water connection
to suffice for jurisdiction, any property connected by a drai nage
pi pe or culvert to navigable waters would fall under the Corps’

140

Id. at 1014.
1t Id. at 1014 n. 3.
142 Id. at 1015.

e 2002 U.S. Dist. LEXIS 6985 (E.D. Va. 2002).
e Id. at *33.
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jurisdiction. . The court further held, citing WIson,
that “[e]lven if t he Corps had proven factually that under [its [|ts]
regul ations the wetlands on the Property would be considered
jurisdictional, these rules. . .have far exceeded the grant of
authority by Congress in the CWA "™

Second, the court found that the new y-enacted Virginia
wet |l ands | aw, because it defined the term “wetlands” identically
to the definition in the Corps’ regulations, was “coextensive
with the CM.” Thus, the state regulatory agency |acked
jurisdiction over the wetlands at issue for the sane reason as
did the Corps. ™

G Artificial Wtlands

The preanble to the Corps' 1986 permt regulations indicates
that, at |east conceptually, man-rmade or artificial wetlands are
generally considered exenpt from jurisdiction. The preanble
i ndicates, for exanple, that artificial ponds created for settling
basins or for mning activities are generally wthin this
exenption.  The preanble also notes, however, that the Corps
reserves the right to exercise jurisdiction on a case-by-case
basi s. The Corps has successful |y defended chall enges agai nst
exercises of this authority.”™ NMbreover, a potential exenption can
be lost through "abandonnent."® The prinary exception has been

s Id. at *33-*34.
e Id. at *34-*35,
v ld. at *44-*45,

e Id. at *46. The court declined to find whether the
state law was constitutional under the Virginia constitution,
hol di ng that that question was “better left to the appropriate
state court or agency. Id. at *47.

19 51 Fed. Reg. 41206 (1986).

190 51 Fed. Reg. 41206 (1986).

ot See, e.qg., Leslie Salt Co. v. United States, 896 F.2d
354 (9th Gr. 1990), cert. denied, 486 U S 1126 (1991) (salt
wat er excavation pond); Swanson v. United States, 789 F.2d 1368
(9th CGr. 1986); United States v. Ganpitti, 583 F.Supp. 483, 494
(D.N.J. 1984).

oz United States v. Pasquariello, 40 Env't Rep. Cas. (BNA)
1009, 1018 (S.D. Fla. 1994).
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where the Corps itself created the wetl and.

H. Juri sdictional Determnations

Jurisdictional determnations are available from the Corps,
and are valid for three years (subject to new information).”™ The
Corps has consistently contended that the only effect of a finding
of jurisdictionis torequire a permt, and thus there is no final
agency action subject to judicial review until a decision on the
permit has been nmade.™ Judicial review of Corps jurisdictional
determnations is generally limted to the admnistrative record
unless a full admnistrative record has not been devel oped, and
the arbitrary and capricious standard of review under the
Adnministrative Procedure  Act, is applied. ™ In  those
ci rcunst ances, a de novo review is avail abl e.

In md-1995, the Corps issued proposed regul ations that would
have established an adm nistrative appeal process for two types of
decisions: (1) a determnation that a particul ar geographic area,
including an area designated as a wetland pursuant to the
regulations and the Mnual, is subject to Corps regulatory
jurisdiction under Section 10 and/or Section 404; and (2) denial
with prejudice of a Section 10 and/or Section 404 permt or
refusal of a proffered permt by an applicant based on an

198 United States v. Gty of Fort Pierre, 747 F.2d 464 (8th
Gr. 1984).

o4 RG. 90-6, Expiration Dates for Wetlands Jurisdictional
Delineations (Aug. 14, 1990), reprinted in 58 Fed. Reg. 17210
(1993).

18 See, e.g., Route 26 Land Developnent Ass'n v. United
States, 753 F.Supp. 532, 541 (D. Del. 1990), aff'd n.op., 961 F.2d
1568 (3d Cr. 1992). In contrast, an agency determnation of no
jurisdiction is final agency action susceptible to review See
Gol den Gate Audubon Society, Inc. v. US Arny Corps of Engineers,
717 F.Supp. 1417 (N.D. Cal. 1988).

1o See, e.g., Tabb lakes, Ltd. v. United States, 715
F. Supp. 726 (E.D. Va. 1988), aff'd n.op., 885 F.2d 866 (4th Gr.
1989); National WIldlife Federation v. Hanson, 623 F.Supp. 1539
(E.D.N.C. 1985). But see United States v. Sargent County Witer
Resources District, 876 F.Supp. 1081 (D.N.D. 1992) (trial needed
to determne whether activity within exenption); Leslie Salt Co.
V. United States, 660 F.Supp. 183 (N.D. Cal. 1987) (plenary trial
on jurisdiction issue). Cf. Downer v. United States, 97 F.3d 999,
1001-02 (8th Gr. 1996) (affirm ng agency delineation of wetlands
under Swanpbuster provisions of the Food Security Act).
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unaccept abl e condition and a subsequent denial with prejudice.™

On March 28, 2000, the Corps published its Final Rule
Establi shing an Adm nistrative Appeals Process for the Regulatory
Program ™ In addition to making minor nodification to its My
1999 final rule on admnistrative appeals of permt denials, which
is discussed below, the new rule provides an appeal process for
jurisdictional determ nations. Prior to this rulenmaking, an
applicant was required to conplete the entire permt process
before it could challenge a delineation. Under the new rule, the
Corps is required to identify the criteria it uses to mnmake a
delineation.™ A process is provided whereby the applicant nmay
chall enge those criteria and their application, and/or the final
jurisdictional determnation ("JD') based thereon. ™

Under the process, affected parties are notified in witing
of a Corps decision on an activity, e.g., a JD, that is eligible
for appeal.™ Wthin 60 days of receiving this notice, the
applicant may file a request for appeal ("RFA') wth the
appropriate Corps division office, and nust specifically state the
reasons for appeal, such as a procedural error, inaccurate
application of law, omssion of nmaterial fact, etc.”™ Wthin 60
days of receiving the RFA, the district engineer is to review the
approved JD, and either reissue the approved JD or issue a new
approved JD.*® The reviewing officer may schedule site
i nspections, informal neetings and conferences on the approved JD
prior to making its determination on the appeal.”™ Al though the
appeal process is designed to take up to 120 days fromthe date of
a conpleted request for appeal, the regulations provide that it
could take as long as one year.'

Interestingly, although the rule clarifies that judicial

7 See 60 Fed. Reg. 37280 (1995).
%8 65 Fed. Reg. 16486.

1o 33 C F § 331.5.

33 C.F.R 8§ 331.6-331. 10.

et 33 C F § 331. 4.

33 CF.R § 331.6(c).

red 33 C F

R
R
R

2 33 C.F.R §§ 331.5(a), 331.6(a).
R
R § 331.7.
R

1ee 33 C F § 331.8.
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review of a permt denial is available after the applicant has
exhausted its admnistrative renedies under the new appea
process, it does not address whether jurisdictional decisions
under the appeal process constitute "final agency action”
permitting imediate judicial review™ In the preanble to the
rul e, however, the Corps stated:

In the past, a nunber of courts have held that
jurisdictional determnations are not ripe for
review until a |andowner who disagrees with a
JD has gone through the permtting process.™
The Federal Governnent believes this is the
correct result, and nothing in today's rule is
intended to alter this position. ™

V. Requlated Activities

Section 404 regulates the discharge of dredged or fill
material ;" thus, activities that do not involve such discharges,
even if destructive of wetlands, are not within the purview of the

statute. '™ The Corps and EPA,  however, have expanded the
definition of "discharge" to enconpass a wde variety of
activities. As addressed below, this expansion has spawned

continuing litigation between the regulated community and the
agenci es. ™"

e 33 CF.R 8 331.12.

o7 See discussion regarding the ripeness doctrine, infra.
168 Id. at 16488.

169 See United States v. Pozsgai, 999 F.2d 719 (3d Qr
1993), cert. denied, 510 U.S. 1110 (1994).

e Save Qur Community v. United States EPA, 971 F.2d 1155
(5th Gr. 1992). In Resource Investnents, Inc. v. US. Arny Corps
of Engineers, 151 F.3d 1162, 1168-69 (9th Gr. 1998), the N nth
Crcuit held that the Corps |lacks authority to require a devel oper
to obtain a Section 404 permt prior to constructing a nunicipa

solid waste landfill subject to the Resource Conservation and
Recovery Act ("RCRA'), 42 U S.C. 8 6901 et seq. The court found
t hat : (1) the construction of a landfill is not governed by the

Corps' regulations concerning "material that is excavated or
dredged fromthe waters of the United States;" and (2) the Corps

exercise of authority over the site wuld duplicate the
envi ronnental review required under RCRA

ik "Dredged material" is excavated or dredged from waters

of the United States. 33 CF.R 8 323.2(c). As discussed above,

although the term "fill wmaterial” is presently defined by the
(...continued)
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(..continued)
Corps applying an “intent-based” test, 33 CF.R 8 323.2(e), and
by EPA applying an “effects-based” test, 40 CF. R § 232.2, the
agencies have issued a joint proposed rule that would adopt a
conmon “effects-based” test for determ ning whether a material is
regulated fill.
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A Landcl eari ng

In Avoyelles Sportsnmen's League, Inc. v. Marsh,' the Fifth
Crcuit supported the Corps' contention that | andcl eari ng
activities resulting in a substantial redeposit of wetland
material constitute a discharge of dredged material. In a 1990
R&, the Corps went further, and indicated that nechanized
| andcl earing activities, including those that result in only
"incidental fallback” of wetland material, are generally subject
to Section 404.'” This guidance was incorporated into Corps and
EPA regul ations adopted in August 1993,' which, as explained
bel ow, have been invali dated. The renoval of vegetation w thout
mechani zed equipnent, or the cutting of vegetation above the
ground wi thout disturbance of the root systens, is not subject to
regul ati on under Section 404. In addition, a permt nmay be
avoi ded by a denonstration to the Corps or EPA that the activity
will noLsdestroy or degrade a wetland or other water of the United
St at es.

B. Excavati on and Drai ni ng

H storically, excavation in wetlands was not subject to
Section 404 regulation.” Similarly, diversion of a streamdid not
appear to involve a discharge and thus did not trigger Section 404
jurisdiction,. However, the Corps’' August 1993 regulations
dramatically altered this approach. Under the so-called Tulloch
Rule, the Corps asserted jurisdiction over excavation (including

e 715 F.2d 897 (5th Gr. 1983).

1 RG 90-5, Landclearing Activities Subject to Section 404
Jurisdiction (July 18, 1990). One court found that the Corps’
reliance on this RGA as a substantive legislative rule (rather
than as guidance) violated the APA Salt Pond Associates V.
United States Arny Corps of Engineers, 815 F. Supp. 766, 780-81 (D
Del . 1992).

e 33 CF.R 8§ 323.2; 58 Fed. Reg. 45008 (1993). Thi s
regul ati on, called the "Tulloch Rule,” devolved from the
settlenent in North Carolina WIldlife Federation v. Tulloch, No.
C90-713-CV-5-BO (E.D.N.C. 1992) (see 57 Fed. Reg. 20894 (1992)),
in which environmental groups had sued the Corps and EPA for the
failure to require a Section 404 permt for the mechanized
| andcl earing of approximately 700 acres of wetl ands.

S 33 CF.R § 323.2(d); 58 Fed. Reg. 45008 (1993).

He See, e.g., Salt Pond Associates v. U.S. Arny Corps of
Engi neers, 815 F.Supp. 766 (D. Del. 1993); Bettis v. Town of
Ontario, 800 F.Supp. 1113 (WD.N Y. 1992) (drainage of strean).
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nmechani zed | andcl earing) that results in the redeposit or fallback
of dredged or excavated material regardless of quantity.' A
permt may be avoided by a denonstration of the absence of an
impact, as with mechani zed | andclearing. There is an exenption in
this regulation for "normal dredging operations" in navigable
wat er s.

The regulations also govern the excavation of ditches that
entails a discharge or redeposit of excavated material into a
wetland or other water of the United States, regardless of the
extent or tenporary nature of the discharge.” If there is no
di scharge, however, there is still no jurisdiction. ™

The Tulloch Rule was successfully challenged by a coalition
of trade associations on the ground that it exceeded the authority
of the Corps and EPA under the CWA. In Anerican Mning Congress
v. US. Arny Corps of Engineers,”™ the district court invalidated
the Corps' regulations to the extent they sought to regulate
| andcl earing, excavation and ditching which result in any
di scharge or fallback of material to the wetland. The court found
that "incidental fallback™ is not the "discharge of any pollutant”
wi thin the nmeaning of Section 404.

The Court of Appeals for the D.C Grcuit affirmed the

district court's decision, and held that "by asserting
jurisdiction over 'any redeposit,' including incidental fallback,

n 181

the Tulloch Rule outruns the Corps's statutory authority. In

reaching this conclusion, the court stated:

the straightforward statutory term 'addition'
cannot reasonably be said to enconpass the
situation in which material is renoved from
the waters of the United States and a snall
portion of it happens to fall back. Because
i nci dent al fal | back represents a net
wi thdrawal, not an addition, of material, it

7 33 CF.R § 323.2(d)(1)(iii); 58 Fed. Reg. 45008 (1993).

e 33 CF.R 8§ 232.2; 58 Fed. Reg. 45008 (1993).

17 Save Qur Community v. United States EPA, 971 F.2d 1155
(5th Gr. 1992).

160 951 F.Supp. 267 (D.D.C. 1997) aff'd sub nom, National
M ning Association v. U S. Arny Corps of Engineers, 145 F.3d 1399
(D.C. Gr. 1998).

et 145 F.3d at 1405 (enphasis in original).
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cannot be a discharge...

The court rejected the governnent's argunent that fallback
becomes an "addition" of a pollutant once it is dredged as
"i ngeni ous, but unconvi nci ng, " noti ng t hat under this
interpretation, riding a bicycle through a wetland could require a
Section 404 pernmit for the dirt comng off the tires.™

In United States v. Deaton,™ the Court of Appeals for the
Fourth CGrcuit held that sidecasting is a discharge of a poll utant
under the OCWA In an action alleging that the defendant had
inmproperly placed fill in a wetland without a permt as a result
of sidecasting during construction of a ditch, the district court
originally found for the government, "holding that any wetlands on
the property were subject to the Cdean Wter Act and that
si decasting excavated material into those wetlands was a di scharge
of a pollutant under the Act."'™ Shortly after that opinion was
issued, the Fourth Grcuit issued its opinion in WIson, supra
The WIson panel split three ways on the question of whether
sidecasting is a discharge, with one judge concluding it is, one
concluding it is not, and the third concurring in the judgnent
wi thout reaching the sidecasting issue. Based on WIson, the
district court predicted that the Fourth CGrcuit would adopt the
reasoning of the judge who concluded that sidecasting is not a
di scharge, and thus vacated its opinion and found for the
def endant . ***

In its appeal to the Fourth Grcuit, the government continued
to argue that sidecasting in a wetland is a discharge requiring a
permt. This panel of the court agreed, finding that "[i]t is of
no consequence that what is now dredged spoil was previously
present on the sane property in the less threatening form of dirt
and vegetation in an undisturbed state. Wat is inportant is that
once that material was excavated from the wetland, its redeposit
in that sanme wetland added a pollutant where none had been
before."™  Thus, the court held that "the dean Wter Act's
definition of discharge as 'any addition of any pollutant to

ez Id. at 1404.

183 | d

e 209 F.3d 331 (4th Gr. 2000).
e 209 F. 3d at 334.

186 | d

187

Id. 335-36 (enphasis in original).
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navi gabl e waters' enconpasses sidecasting in a wetland."*™ It is
notable that this reasoning, i.e., that native material becones a
pollutant once it is dredged, stands in stark contrast to the
Court of Appeals for the D.C. Grcuit's logic in National M ning

Associ ation, supra.

In response to the National Mning Association decision, in
1999, the Corps amended its definition of "discharge of dredged
material" by deleting the word "any" as a nodifier of the term
"redeposit,” and expressly excluding "incidental fallback" from
the definition.®™ The Corps clarified, however, that the court in
National Mning Association had specifically recognized its
continued jurisdiction over other redeposits of dredged nateri al
including via nechanized |andclearing, redeposits at various
distances from the point of renoval (e.qg., sidecasting), and
removal of dirt and gravel from a streanbed and subsequent
redeposit after mineral segregation.™

In April 2001, the Corps and EPA issued a second joint fina
rule amending the regulations to establish a rebuttable
presunption t hat mechani zed | andcl eari ng, di t chi ng,
channel i zation, in-stream mning, or other nechanized excavation
activity in the waters of the United States result in nore than
incidental fallback, and thus involve a regul able discharge of
dredged material . In addition, the rule establishes a definition
of the term “incidental fallback,” which the agencies state “is
consistent with past preanble discussions of that issue and is
drawn from |anguage contained in the relevant court decisions
describing that term”™ The rule defines “incidental fallback” as
“the redeposit of small volumes of dredged material that is
incidental to excavation activity in waters of the United States
when such material falls back to substantially the sane place as
the initial removal.”

18 Id. at 337. See also United States v. Bay-Houston
Towing Co., 33 F.Supp.2d 596 (E. D M ch. 1999) (Corps’
jurisdiction over sidecasting not affected by National M ning
Associ ati on).

169 See 64 Fed. Reg. 25120 (1999) (codified as an amendnent
to 33 CF.R 8§ 323.(d)(1) and 40 C.F.R § 232.2).

190 | d

1ot 66 Fed. Reg. 4550 (Jan. 17, 2001) (codified at 33
C.F.R § 323.2(d) and 40 C.F.R § 232.2).

192 | d
198 Id. at 4575 (codified at 33 CF.R 8§ 323.2(d)(2)(ii)
and 40 CF.R § 232.2). Al though the incomng Bush
(...continued)
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In August 2001, the Court of Appeals for the Ninth Grcuit
held that an agricultural process known as “deep ripping,” in
which prongs up to seven feet long are dragged through soil,
constituted an unpernitted discharge when performed in wetlands.™
The court held that the destruction of wetlands caused by the
excavation and redeposition of soils during the process, which the
| andowner in that case had undertaken to convert portions of his
land from cattle grazing area to orchards and vineyards,
constituted an illegal discharge of pollutants.”™ The defendant
has petitioned the Suprene Court for certiorari, arguing, inter
alia, that the circuit court’s decision wuld inproperly
categorize “incidental fallback” as a discharge that can be
regul ated under the CwWA ™

C. Pil es

The placenment of piles, as with excavation, was historically
considered by the Corps (but not EPA) to be beyond Section 404
jurisdiction. In the 1980's, however, proposals to use pilings to
support platforns for large commercial and residential structures
led to reconsideration of this position. The Corps adopted a 1990
RG& which provided that "where piles are used in a nanner
essentially equivalent to fill material in effect, purpose and

(..continued)

Adm nistration initially pulled the rule, which was issued during
the final days of the dinton Admnistration, for review, it
subsequently announced that it would allow the rule to take

effect as originally schedul ed. In the interim tw industry
groups brought suit challenging the rule as defining “incidental
fall back” too narrowly, which is currently pending. Nat i onal

Associ ation of Honebuilders v. U.S. Arny Corps of Engineers, No.
1: 01CV00274 (D.D.C.).

194

Borden Ranch Partnership V. u.S. Arny Corps of
Engi neers, 261 F.3d 810 (9th Gr. 2001).

o Id. at 814-15.

190 Borden Ranch Partnership v. US. Arny Corps of
Engi neers, docket nunber wunavailable (petition filed Feb. 22,
2002) . The circuit court further found that deep ripping does
not fall within the CWA's exenption for normal farmng activities
under the so-called “recapture provision.” 261 F.3d at 815-16.
(See discussion concerning the normal farmng exenption, infra.)
The |andowner is also seeking Suprene Court review of that
portion of the decision. See “Appeals Court Ruling on ‘Deep
Ri pping’ in Error, Petition to Suprene Court Says,” Daily Env't
(BNA) at A-7 (Mar. 4, 2002).
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function they should be treated as fill material....""™ The Corps'
August 1993 regulations formally adopted this approach; the
decisive factor is the extent to which piles serve to cause
Sfd}nFPF towgrop out of the water colum and becone the equival ent
of filling.

D. Exenptions from Jurisdiction

The CWA exenpts certain types of activities from regul ation
including normal farmng and silvicultural (tinbering) activities
that are part of established, ongoing operations.”™ The exenptions
are self-inplementing and are policed through normal enforcenent
mechani sns. Variations of this exenption have been added as a
result of the so-called Swanpbuster program described infra. | f
land has not been farnmed for so long that draining or other
hydrol ogical nodifications to wetlands are necessary to resune
operations, the exenption does not apply.” |If areas are "prior
converted cropland”, as defined by the National Food Security Act
Manual ("NFSAM') and as adopted by reference into the EPA and Arny
Corps regulations and published by the NRCS (i.e., cropping
commenced before Decenber 23, 1985 and inundated no nore than 14
consecutive days during the growi ng seasons), they are exenpt from
regul ation.* 1f these croplands are not farned for five years and
wet | and conditions reappear, the area is subject to regul ation.*”?

Waste treatnment systens, such as "treatnent ponds or |agoons
designed to neet the requirenents of [the] CWA " are al so exenpt.*”
Cool i ng ponds, however, are not specifically included within this

17 RG 90-8, Applicability of Section 404 to Pilings (Dec.
14, 1990), reprinted in 58 Fed. Reg. 17210 (1993).

¥ 33 C.F.R § 323(c); 58 Fed. Reg. 45008 (1993).
9 33 U.S.C. § 1344(f).

™ 33 CFR § 323.4(a)(1)(ii); 40 CFR § 232.3(c)
(D (ii)(B).

2o See United States v. Hallmark Construction Co., 30
F. Supp.2d 1033, 1038-40 (N.D. 1ll. 1998) (isolated depression in
drained agricultural field exenpt from federal jurisdiction
because it was tilled and annually cropped, and was thus prior
converted cropl and expressly exenpt from  Section 404
jurisdiction).

202 33 CF.R § 328.3(a)(8), 58 Fed. Reg. 45008 (1993). See
generally Section VIl ("Swanpbuster"), infra.

23 33 CF.R § 328.3(a).
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definition, and are not exenpt.?®”

Energency repair of recently danmaged but still serviceable
structures is exenpt, as is the construction of certain types of
roads and ditches for mning and agricultural purposes. However,
t he mai ntenance of drainage ditches is also exenpt, so long as the
ori ginal physical configuration remains unchanged.®®  However, the
construction of mnor drainage ditches is subject to regulation if
gt enta%gs di scharges and/or the drainage of a water of the United

t at es.

Al potential exenptions are subject to the "recapture"
clause of Section 404(f)(2); exenptions are disallowed if the
pur pose of the proposed activity is to bring waters of the United
States into a new use and the flow or circulation of such waters
may be inpaired or the reach of those waters reduced.””  (One
district court held that the recapture provision was not triggered
by the maintenance of a drainage ditch because the pernmanent
outline of the wetlands reached by flows remained unchanged from
the tinme of the ditch's initial construction in the early 1920's
to the maintenance activities in the 1980's.**® n the other hand,
in Borden Ranch Partnership v. U.S. Army Corps of Engineers,? the
Court of Appeals for the Ninth Grcuit has recently held that
“deep ripping” is governed by the recapture provision, because the
process, which was used in that case to convert ranch land to
orchards and vineyards, “is clearly bringing the land ‘into a use
to which it was previously not subject.’”®

20 United States v. Pasquariello, 40 Env't Rep. Cas. (BNA)
1009, 1019 (S.D. Fla. 1994).

208 See 33 CF.R § 323.4; United States v. Zanger, 767
F. Supp. 1030 (N.D. Cal. 1991).

200 33 CF.R 8 323.4.

207 33 U S.C 8§ 1344(f)(2). See United States v. Larkins
852 F.2d 189, 192 (6th Gr. 1988), cert. denied, 489 U S. 1016
(1989); Leslie Salt Co. v. United States, 820 F.Supp. 478 (N D
Cal . 1992), aff'd, 55 F.3d 1388 (9th Gr. 1995), cert. denied, sub
nom Cargill, Inc. v. United States, 516 U S. 955 (1995).

208 United States v. Sargent County Water Resource District,
876 F.Supp. 1090 (D.N.D. 1994). See also Environnental Defense
Fund v. Tidwell, 837 F.Supp. 1344 (D.N.C. 1992) (conversion of
wetland forest to pine a new use, and thus not exenpted
silviculture activity).

209 261 F.3d 810 (9th G r. 2001).

20 Id. at 815-16. The |andowner is seeking Suprene Court
(...continued)
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As a qeneral matter, exenptions to Section 404 are narrowy
construed. * To be exenpt from Section 404's permtting
requirenents, an activity nust satisfy the exenption provision and
avoid the recapture provision.?® The burden of proof rests with
the party claimng the exenption.

(..continued)

review of this determ nation. Borden Ranch Partnership v. U S.
Arny Corps of Engineers, docket nunber wunavailable (petition
filed Feb. 22, 2002). (See also discussion concerning
“incidental fallback,” supra.)

e United States v. Cunberland Farms of Connecticut, lnc.,
647 F.Supp. 1166 (D. Mass. 1986), aff'd, 826 F.2d 1151 (1st Gr.
1086), cert. denied, 484 U.S. 1061 (1988).

22 United States v. Brace, 41 F.3d 117 (3d Cr. 1994).

213 See, e.qg., United States v. Huebner, 752 F.2d 1235, 1240
(7th Gr.), cert. denied, 474 U S. 817 (1985).
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V. The Perm tting Process

I ndi vidual permts are required fromthe Corps for discharges
that are not exenpt or authorized by a letter of permssion or a
nationwi de pernit (see below) . The permtting process entails a
"public interest” review, consideration of the Section 404(b)(1)
Quidelines, and the application of other statutory authority. A
key elenent in the permtting process is the sequencing for the
evaluation of wetland inpacts: avoidance, m nimzation and
conpensation. Corps permtting decisions are subject to judicial
review under the APA; thus, the agency's decision is upheld unless
it is "arbitrary, capricious, an abuse of discretion, or otherw se
not in accordance with |aw "**

As noted above, in March 1999, the Corps promulgated a final
rule establishing an admnistrative appeal process for project
proponents who want to contest a Section 404 pernit denial.* As
also noted, mnor nodifications were nmade to the final rule on
March 28, 2000.?’ The process for appealing a pernit denial is
akin to that for appealing a JD, described above.

In the context of permt denials, the rule clarifies that,
unless an admnistrative appeal is requested, the Corps' final

2 One district court dismssed crinminal charges against
three individuals and a conpany, after finding that the Corps had
engaged in an illegal sub-delegation of authority of Section 404

permt issuance from the Chief of Engineers down to the District
Engineers. United States v. Mango, 46 Env't Rep. Cas. (BNA) 1294
(N.D.N. Y. 1998). Because alnost all, if not all, current dredge
and fill permts have been issued by District Engineers, the
court's ruling, if upheld, could have had sweeping inplications.
See "Federal Trial Court D smsses Prosecution of Four Iroquois
Pi peline Case Defendants,” 28 Env't Rep. (BNA) 2432 (Mar. 20,
1998). Subsequently, the Court of Appeals reversed the district
court's ruling, finding that the Secretary's delegation of the
permt-issuing authority to District Engineers was proper. U.S.
V. Mango, 199 F.3d 85 (2d Gr. 1999). Li kewi se, the court in
Johnson v. U S. Arny Corps of Engineers, 6 F.Supp.2d 1105, 1109-10
(D. Mnn. 1998), rejected the lower court’s reasoning in Mngo,
and held that the Secretary does have the authority to delegate
the task of issuing Section 404 permts.

e 5 USC 8§ 706(2)(A. See generally Sierra dub v. U S,
Arny Corps of Engineers, 701 F.2d 1011, 1032 (2d Gr. 1983).

210 64 Fed. Reg. 11708 (1999) (codified at 33 C.F.R Part
331).

2 65 Fed. Reg. 16486.
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decision on an application is its decision to issue or deny the
permt.*® If an appeal is taken, what constitutes the final
decision turns on whether the division engineer determnes the
appeal is with nmerit.®® If not, the initial decision to issue or
deny the permt remains the final decision. If so, the final
decision is the district engineer's decision to grant or deny the
permit on remand of the appeal ed action.”® The rules nmake explicit
that, for judicial review purposes, "[t]he appellant is considered
to have exhausted all admnistrative renedies when a final Corps
decision is made in accordance with...this Part."* However, it
remai ns uncl ear whet her an applicant that chooses not to pursue an
adm ni strative appeal is considered to have exhausted al
admnistrative renedies, and thus to have a judicially reviewable
final decision.

A The Processing of Applications for Individual Permts

The process for the review of applications for individual
permts enconpasses both procedures typical of other agency
reviews and conponents that are idiosyncratic to Section 404.

1. The Basic Process

The elenmental aspects of the Corps review process are set
forth in the agency's regulations.®”®  These procedures include
time-frames for Corps decisionmaking; while these tinme periods are
generally applicable to routine applications, thqy are invariably
exceeded in nore conplex or controversial matters.”

Pre-application reviews are encouraged. The application nust
be on specified fornms, and nust contain certain information. The
Corps theoretically determ nes whether the application is conplete

#* 33 C.F.R § 331.10.

#* 33 CF.R § 331.10(a).
33 CF.R § 331.10(b).
#' 33 CF.R § 331.12.
33 CF.R § 325

2 The Corps has often been accused of delaying permt
decisions that were the subjects of a threatened EPA veto. The
agency has sought to address this problem (or perception, as the
case may be) by issuing RG 92-1 (Federal Agencies Roles and
Responsibilities), reprinted in 59 Fed. Reg. 5182 (1994), which
clarified the Corps' position as "project nanager” for the
eval uation and decision on permt applications.
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within 15 days of its receipt. Frequently, as in nost permt

pr ocesses, addi ti onal information is required. Once an
application is determned to be conplete, the Corps issues a
public notice. The notice advises interested parties of the
application and solicits information -- including whether the

Corps should hold a public hearing. The notice is not extrenely
detailed, and nust only contain information sufficient to afford
an understanding of the proposal and to generate neaningful
coment . *** The notice is sent to parties who have asked to receive
Corps notices, as well as EPA FW5 NWS, and state historic
preservation offices. The notice may be published in newspapers
or other media, but that is not required under the regul ations.**

After its receipt of coments, the Corps decides whether
substantial factual questions, which warrant a hearing, have been
raised.” If so, an informal, |egislative-type of public hearing
is held.® The Corps has considerable discretion in deternining
whet her to convene a hearing.” On controversial applications, the
Corps will sonetines proceed directly to the hearing stage. After
the hearing, interested parties have ten days to submt witten
conment s. **

224 Envi ronnental Coalition of Broward County, lnc. V.

Myers, 831 F.2d 984 (11th Gr. 1987).

22 The "harmiess error" rule has been applied to ninor
di screpancies in the public notice. See, e.qg., Sierra dub v.
Pena, 915 F. Supp. 1381, 1397-98 (N.D. Chio 1996), aff'd sub nom
Sierra JQub v. Slater, 120 F.3d 623 (1997).

220 33 CF.R 8§ 327.4.

2 There is no obligation to hold an adjudicatory hearing.
See, e.qg., Buttrey v. United States, 690 F.2d 1170, 1175 (5th

Cr. 1982), cert. denied, 461 U S 927 (1983).

228

Friends of Payette v. Horseshoe Bend Hydroelectric Co.
988 F.2d 989, 996 (9th Gr. 1993) (Corps decision not to hold
hearing, despite 250 requests, was upheld; Corps found hearing
woul d "be useful only as a forumto enable project proponents and
opponents to air their views"). See also Fund for Animals, Inc.
v. Rce, 85 F.3d 535 545 (11th Cr. 1996) (upholding Corps
decision not to hold own hearing when there had been two public
hearings under the state process); Conservation Law Foundation v.
Federal Hi ghway Adm nistration, 827 F.Supp. 871 (D.R1. 1993),
aff'd, 24 F.3d 1465 (1st Gr. 1994) (upholding Corps denial of
request for hearing).

2 33 C.F.R § 327.8(Q).
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The Corps nust afford the applicant a reasonabl e opportunity
to respond to comments on the appllcatlon ® Its failure to do so
may be grounds to overturn a permt decision. In Mll Properties,
Inc. v. Marsh,® a Corps permt denial was overturned in part
because the appl icant was not advised of objections to the project
voi ced by the Covernor of Connecticut in a private neeting wth
t he agency.

The Corps expresses the facts supporting its permt decision
in a Statement of Findings.** 1f an Environnmental I|npact Statenent
("EI'S") has been prepared the permtting decision is nenorialized
in a Record of Decision.

After-the-fact permts my be issued by the Corps to

authorized illegal filling activities. These permt proceedi ngs
generally occur in the enforcement context, where the agency
suspends enforcenent -- and in particul ar an or der to restore --

pending the results of a permt application. * An application for
this type of permt is discretionary wth the Corps, may be
condi tioned upon certain corrective neasures, and cannot proceed
while there is an ongoing federal state or |ocal enforcenent
action addressing the sanme conduct. »

2. The National Environmental Policy Act
and the "Small Handl e" |ssue

Before it issues a permt the Corps mnust conply with the
National Environmental Policy Act ("NEPA"). CGenerally, this
entails the preparation of an Environmental Assessnent to
determ ne whether the proposed discharge and integrated project
would cause a significant effect on the quality of the hunman
environnent, and thus trigger the need for an E S *° If it
determnes that an EIS is not necessary, the Corps does not issue
the environnental assessnent and resultant Finding of No

33 C.F.R § 325.2(a)(3).

2t 672 F.Supp. 561, 574-75 (D. Mass. 1987), appeal
di sm ssed, 841 F.2d 440 (1st Cr.), cert. denied sub nom Gty of
New Haven v. Marsh, 488 U.S. 848 (1988).

22 33 C.F.R 325.2(a)(6).
33 CF.R § 325.2(a)(6).
* 33 CF.R § 326.3(e).
33 CF.R § 326.3(e)(1).
33 CF.R § 325 App. B
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Significant Inpact (or "FONSI") wuntil it renders its fina
deci si on.

In many instances, the discharge that requires a Section 404
permt is part of a larger proposal. For exanple, a proposal for
an apartnent conplex on uplands may include a marina that requires
a Section 404 permt. Several cases in the md-1980's allowed the
Corps to limt the scope of its NEPA assessnent to the aspects of
the overall project wthin its Section 404 (or Section 10)
jurisdiction.?”

In 1988, the Corps nodified its regulations to address the
"pipe versus the plant” issue. This regulation allows the Corps
to limt its NEPA assessnment to the environnental effects of the
specific activity being permtted rather than the entire project,
depending on the relationship between the two conponents.®® The
determnation of a sufficient relationship is predicated upon a

variety of factors, the nost inportant of which 1is the
i nt erdependence of the upland and jurisdictional conponents -- the
"independent utility" test. This approach was ratified in

Sylvester v. US. Arny Corps of Engineers,® in which the court
uphel d the Corps' decision that a golf course which necessitated
the filling of eleven acres of wetlands had independent utility
from an upland resort conplex; thus, the Corps need not have
assessed the environmental effects of that wupland project in
eval uating the inpacts of the golf course.” A sinilar approach

was followed in National WIldlife Federation v. Wistler.* In
Wiistler, a developer had proposed a residential devel opnment with
boat access to the Mssouri River. The Corps limted its review

to the boat access aspect of the project because the residentia
devel opnent was on uplands and "would proceed even wthout the

27 Save the Bay, Inc. v. US Arny Corps of Engineers, 610
F.2d 322, 327 (5th Cr.), cert. denied, 449 U S 900 (1980)
(permt applicant for discharge pipe for industrial facility need
only assess inpacts of pipe, not the entire plant); Wnnebago
Tribe of Nebraska v. Ray, 621 F.2d 269, 272-73 (8th Gr.), cert.
deni ed, 449 U S. 836 (1980) (power line project need only assess
i npacts of stream crossings, and not entire 67 mle transm ssion
line).

2 33 CF.R § 325, App. B § 7(b).

299 871 F.2d 817, rehearing en banc, 884 F.2d 394 (9th Crr.
1989) .

240 See also Macht v. Skinner, 916 F.2d 13 (D.C. Gr. 1990)
(Section 404 permt for a small part of project did not federalize
the entire project).

2 27 F.3d 1341 (8th Gr. 1994).
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creation of water access."* The Eighth Crcuit declined to
disturb the Corps' decision to treat the two projects as
severable.* In contrast, the district court in Mrgan v. Walter*
found that a fish propagation facility could not exist w thout the
stream diversion requiring a Section 404 permt; thus, the Corps
had to assess the aggregate inpact of both conponents.

242 27 F.3d at 1346.

e See also Wtlands Action Network v. US. Arny Corps of
Engi neers, 222 F.3d 1105 (9th Gr. 2000) (Corps properly limted

scope of review to wetland filling activities where it |acked
control over upland residential and conmerci al devel opnent
activities), cert. denied, us. _, 122 s Ca. 431 (2001);

Preserve Endangered Areas of Cobb's History, Inc. v. US Arny
Corps of Engineers, 87 F.3d 1242 (11th Gr. 1996) (Corps properly
limted scope of review to a roadway connecting existing
hi ghways); California Trout v. Schaefer, 58 F.3d 469 (9th Cr.
1995) (Corps properly limted scope of review to inpacts on
wetlands relating to a |limted (4 acre) portion of a 41 mle
di version project, since Corps had no jurisdiction over diversion
of water).

4 728 F.Supp. 1483 (D. |daho 1989).
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3. The Consultation Process

a. The Environnental Agencies

Pursuant to Section 404(q) of the CWA*° the Corps was
required to enter into Menoranda of Agreenent with a variety of
federal agencies to facilitate a coordinated permt review
process. The Corps has entered into such MOAs with EPA, the FW5
(through the Departrment of the Interior) and NVFS (through the
National Cceanic and Atnospheric Adm nistration). The nost recent
versions were all entered in 1992 *° The MOAs provide for
pr ocedur al mechani snms  governing coordination and also for
el evation to higher levels of the Corps for certain permtting
di sputes that involve aquatic resources of national inportance.

EPA has the authority to review (and "veto") permts under

Section 404(c). In addition, the Fish and WIldlife Coordination
Act " provides that FWs and NVFS nust be afforded an opportunity to
comment on permt applications. Comments of these agencies are

entitled to "full consideration" by the Corps in its permtting
deci si on. **

If an EIS on a proposal is prepared, EPA is required to
review and comment on that docunent and to decide whether the
proposal is "environmentally satisfactory."**

249 33 U.S.C 8§ 1344(q).
20 Menorandum of  Agreenment Between the Environmental
Protection Agency and the Departnment of the Arny (Aug. 11, 1992);
Menor andum of Agreenent Between the Departnment of Conmerce and the
Department of the Arny (Aug. 11, 1992); Menorandum of Agreenent
Bet ween the Departnment of the Interior and the Departnent of the
Arny (Dec. 21, 1992).

2 16 U.S.C. 88 661-666cC.

e 33 CF.R § 320.4(c). The Corps' decision should
reflect its consideration of any concerns expressed by commenting
federal agencies. See, e.qg., California Trout v. Schaefer, 58

F.3d 469, 475 (9th CGr. 1995).
249 dean Air Act, 42 U S.C. § 7609.
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b. The National Hi storic Preservation Act

The Corps nust also conply with the consultation provision of
the National H storic Preservation Act ("NHPA').* This entails
consultation with the appropriate State H storic Preservation
Oficer and, in certain circunstances, with the Advisory Council
on Historic Preservation.” The Corps nust determ ne whether the
activity in question would have an adverse effect on sites listed
or eligible for listing on the National Register of Hi storic
Places and, if so, conduct an assessnment which is simlar to that
for wetlands; that assessnment nust identify neasures to avoid,
mnimze, or mtigate adverse effects.*?

C. The Endanger ed Speci es Act

The Corps is obligated to consider to effects of permt
activities on endangered species under the Endangered Species
Act.”® Section 7 of that Act requires the Corps to insure that a
permtted activity "is not likely to jeopardize . . . any
endangered or threatened species."®* The Corps generally confines
the review to the area over which it has jurisdiction (such as
wet | ands); however, in certain circunstances, where the permtted
activity will cause inpacts on such species outside of this area,
the Corps will expand the scope of its review

A critical facet of Corps review under this legislation is
whether the permtted activities would constitute a "taking" of an
endangered species.” The FWS regulations define the statutory
prohi bition against a "take" of an endangered species to include
significant habitat nodification.*  The Supreme Court affirmed
this regulation, reversing its invalidation by the GCourt of
Appeals for the D strict of Colunbia in Babbitt v. Sweet Hone
Chapter of Communities For A Great O egon.*’

2 16 U.S.C. § 470(f).

ot See generally 33 CF.R 8§ 325 App. C § 2(a) and 36
C.F.R 88 800.5, 800.10. For a discussion of this subject, see
Hough v. Marsh, 557 F. Supp. 74, 86-88 (D. Mass. 1982).

2 36 C.F.R § 800.10(c).

® 16 U S.C. §§ 1531-1544.

16 U S.C. § 1536.

16 U S.C. § 1536; 33 C.F.R § 325.2(b)(5).
50 CF.R § 17.3.

27 515 U. S. 687 (1995), reversing 17 F.3d 1463 (D.C. Grr.
(...continued)
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4. Coastal Zone Managenent Act

If a proposed discharge would occur within a coastal zone
under state legislation inplenenting the Coastal Zone Managenent
Act,” the applicant nust denonstrate that its proposal is
consistent with the state's coastal zone management plan.** In
nost states, this triggers the need for an approval or a specific
finding of consistency wth the State plan. If a consistency
determnation is sought but the agency does not act wthin six
mont hs, consistency is conclusively presuned. *

5. VWater Quality Certification

Section 401 of the OM requires that a proposed discharge
into waters of the United States nust receive a State water
quality certification.” The certification, generally issued by
the State environmental agency, certifies that water quality
standards woul d not be contravened by the proposed discharge. The
State determnation is considered b}/ the Corps to be concl usive,
unl ess EPA interposes an objection.** A waiver of this requirenent
may occur in the event of state inaction for at |east 60 days, and
no nore than one year.*”

B. The Public Interest Review

(..continued)
1994) .

26 16 U S.C. 8§ 1451- 1464.
33 C.F.R § 325.2(b)(2)(ii).
260 | d

2ot 33 US C § 1341. See Howard W Heck and Associates v.
United States, 134 F.3d 1468, 1472 (Fed. Gr. 1998) (upholding
Cor ps' requirenent that applicants submt a water quality
certification from the affected state as a prerequisite for
issuing a Section 404 permt).

202 RG 90-4, Water Quality Considerations (Mar. 13, 1990),
reprinted in 57 Fed. Reg. 6591 (1992).

208 33 CF.R 8§ 325.2(b)(1)(ii). The scope of a state water
quality certification can be quite broad, and relates to the
activities in question, not just the regulated discharge. See
generally, Public Uility District (PUD) No. 1 of Jefferson County
and the Gty of Tacoma v. State of Wshington Departnent of
Ecol ogy, 511 U. S. 700 (1994).
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The Corps engages in a so-called "public interest” review in
determning whether to issue or deny a Section 404 permt. The
review is used in all Corps permtting, and is derived fromits
hi storical usage in Section 10 permtting. The broad standard for
assessing the public interest was initially uphel d in the | andmark
Fifth Crcuit decision of Zabel v. Tabb.** The public interest
review entails a weighing and balancing of diverse factors
applicable to each application. The factors range from archeol ogy
to zoology, and enconpass economc as well as environnental
consi derati ons. This ad hoc balancing process focuses on the
relative extent of the public and private need for the proposed
work, the existence of alternative locations and nethods to
acconplish the project objective, and the extent and pernmanence of
the proposal's benefits and detrinents.*® The revi ew enconpasses,
but is not limted to, an assessnent of conpliance with the
Section 404(b)(1) guidelines (see below). A proposal that does
not conply with the Guidelines is considered to be contrary to the
public interest.

The Corps regularly considers the economc ramfications of a
proposal in its public interest review In Mall Properties, Inc
v. Marsh,** however, the only reported decision overturning a
Section 404 permt denial, the district court found that the
Corps' assessnent nust be based upon changes in the physical
envi ronnent, as opposed to soci o-econom ¢ harm not caused by such
physical effects. However, the physical effects that can be
properly considered extend beyond the direct effects of the
regylategle7 activity to include secondary inpacts of the entire
proj ect .

C. The Section 404(b) (1) Cuidelines

204 430 F.2d 199 (5th CGr. 1970), cert. denied, 401 U S. 910
(1971). See also B&B Partnership v. United States, 45 Env't Rep
Cas. (BNA) 1922 (4th Gr. 1997) (upholding Corp's permt denia
and reiterating that proposed projects in wetlands nust be in the
public interest).

265 Slagle v. United States By and Through Baldwi n, 809
F. Supp. 704, 711 (D. Mnn. 1992).

200 672 F.Supp. 561 (D. Mass. 1987), appeal disn ssed, 841
F.2d 40 (1st Cr.), cert. denied sub nom Gty of New Haven v.
Marsh, 488 U.S. 848 (1988).

267

Fox Bay Partners v. U S. Corps of Engineers, 831 F. Supp.
605 (N.D. 1ll. 1993) (upholding permt denial based on inpact of
i ncreased boat traffic froma marina project).
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These guidelines, developed jointly by the Corps and EPA,
establish substantive aquatic criteria for Section 404 permts.
They contain three principal el enent s: the alternatives
requi renent; the prohibition of significant degradation; and the
m tigation provisions.

1. Practicable Alternati ves and the
Wat er Dependency Test

The applicant has the burden of denonstrating that there is
no practicable alternative to the proposed activity that would
have a |ess adverse inpact on the aquatic environnment, provided
that an alternative does not have other significant adverse
envi ronnent al conseguences (not limted to t he aquatic
envi ronnent) . ** For activities that are proposed for special
aquatic areas such as wetlands and are not water-dependent (i.e.
do not require a location in wetlands), the Guidelines establish a
presunption that there are such practicable alternatives.*

In recognition of the differing values of wetlands, the
Cdinton Admnistration wurged the Corps and EPA to provide
flexibility in applying the alternatives requirenent, and to have
regul atory decisions relate to the environnental severity of a
particul ar proposal.?*”’ The agencies sought to provide this
flexibility by |lessening the alternatives requirenent for projects
that woul d have only ninimal wetland inpacts. "

In determning the existence of a practicable alternative, a
variety of factors are considered. These include availability,
cost, logistics and technol ogy. Thus, to be "practicable" an
alternative nust be both feasible and avail abl e. **

% 40 C.F.R § 230.10(a).

209 40 CF.R § 230.10(a)(3). On March 6, 1995, the Corps
and EPA issued a Policy Statenent providing for a presunption of
unavail ability of alternatives not |ocated on property owned by an
applicant seeking a permt for the construction or expansion of a
hone or farm or expansion of a snmall business, that does not
affect nore than two acres of non-tidal wetlands. R Perci asi pe
and J. Zirschky, Menorandumfor the Field (March 6, 1995).

270 Protecting Arerica' s Wetlands, supra.

an RG 93-2, Q@idance on Flexibility of the 404(b)(1)
Quidelines and Mtigation Banking 2 (August 23, 1993), reprinted
in 59 Fed. Reg. 5182 (1994).

e See generally Stewart v. Potts, 996 F.Supp. 668, 675-76
(S.D. Tex. 1998) (Corps not required to consider alternatives
outside of geographic area that satisfied |ogistical purposes of

(...continued)
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In conducting an alternatives analysis, the starting point is
the applicant's purpose. A practicable alternative nust be
capabl e of achieving the basic project objective.?” The Corps,
however, is not obliged to accept at face value the applicant's
stated purpose -- particularly when it appears crafted to preclude
the potential for a practicable alternative. For exanple, the
Corps refused to accept the developer's definition of a m ninmm
size project in Hartz Muntain 404(q) Elevation.” Sinilarly, the
Corps cannot nerely accept an applicant's definition of project
feasibility. The economc viability of a project is keyed to the
econom c circunstances of a typical developer, and not to the
i di osyncratic circunstances of a particular applicant.?®”

Were a project entails multiple uses, such as a housing
conpl ex and gol f course, the Corps nust determ ne whether the uses
are independent of an integrated whole. (This is a variant of the
"pipe versus the pipeline"” issue under NEPA, discussed above.)
For exanple, where marketing studies denonstrated that a resort
conpl ex and golf course were integrally related such that they did
not have any independent wutility, a potentially practicable
alternative was conpared to the entire proposal, rather than to
t he individual conponents.®® In contrast, the Corps subjected the

(..continued)

proj ect); Conservation Law Foundation . Feder al H ghway
Adm ni stration, 827 F.Supp. 871 (D.RI. 1993), aff'd, 24 F.3d 1465
(1st  Cr. 1994) (the alternative selected was the nost

"“practicable" because it best met project goals; an alternative
with | esser wetlands inpact not practicable because it woul d cause
traffic congestion and safety concerns). See also Sierra dub v.
US Any Corps of Engineers, 935 F.Supp. 1556, 1572-74 (S.D. A a.
1996) (plaintiffs failed to show that the alternative of a parking
deck structure for a stadium instead of surface parking was
practicable).

2 See generally Friends of the Earth v. Hontz, 800 F.2d
822 (9th Cr. 1986); Louisiana WIldlife Federation, Inc. v. York,
761 F.2d 1044 (5th Cr. 1985); Stewart v. Potts, 996 F.Supp. 668,
675-76 (S.D. Tex. 1998).

2 HOUSACE Fi ndi ngs (Unpublished) (July 25, 1989). See also
Add CQutler Bay 404(q) Elevation, HOUSACE Findings (Unpublished)
(Sept. 13, 1990).

2 Od Cutler Bay 404(g) Elevation, HOUSACE Findings
(Unpubl i shed) (Sept. 13, 1990).

276

Sylvester v. US Arny Corps of Engineers, 882 F.2d 407
(9th Gr. 1989). This decision is difficult to reconcile with the
Ninth Grcuit's finding that the golf course and devel opnent coul d
(...continued)
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project conponents to an alternatives analysis in National
Wlidlife Federation v. Whistler, ?” and Plantation Landing Resort,
I nc.

The principle that an alternative nust be available to the
applicant to be "practicable" is primarily relevant to alternative
sites. Thus, in National Audubon Society v. Hartz Muntain
Devel opnent  Corp.,”” the district court wupheld the Corps
determnation that two potential sites owned by other devel opers
were not available because neither owner would sell to the
applicant.” In contrast, a governnmental applicant with the power
t o condemm cannot advance this argunent.

As noted in Hartz Muntain, an alternative site my be
considered practicable if it is available to the applicant,
al t hough not owned by it. The tenporal elenent appears to be the
availability of a potential alternative site at the tine the
applicant entered the market and conmenced a search for a site.*
Unfortunately, neither EPA nor the courts has defined the point of
"mar ket entry."

A typical alternative site assessnment under the Cuidelines
(as under NEPA) screens a variety of relevant factors, such as
size, accessibility to a transportation network, Iland use and

(..continued)

be separately reviewed for purposes of NEPA Syl vester v. U S.
Arny Corps of Engineers, 871 F.2d 817, rehearing en banc, 884 F.2d
394 (9th Gr. 1989).

2 27 F.3d 1341 (8th CGr. 1994).
e Permit Elevation (April 21, 1989).
27 14 Envtl. L. Rep. 20724 (D.N. J. Cct. 24, 1983).

200 See also WIIow Devel opnent Corp. Statenent of Findings
for Application Nunber 87-0046-YW by WDC Associates (Apr. 13,
1988) .

2 See Bersani v. United States EPA 674 F.Supp. 405
(N.D.N. Y. 1987), aff'd sub nom Bersani v. Robichaud, 850 F.2d 36
(2d Gr. 1988), cert. denied, 489 U S 1089 (1989). Thi s
litigation arose from EPA' s veto of a Corps permt in the Sweedens
Swanp matter. EPA found that the applicant, a nall devel oper,
could have purchased an alternative site at the tinme it entered
the market. Fi nal Determ nation  of the Assistant EPA
Adm nistrator for External Affairs Concerning the Sweedens Swanp
Site in Attleboro, Massachusetts Pursuant to Section 404(c) of the
Cl ean Water Act (May 13, 1986).
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zoning.” The failure to make a valid conparison between an
alternative site and the applicant's proffered [|ocation can
i nval i date the Corps' deternination.*®

The Corps generally wll not consider mtigation in
determning the presence of a less environnentally harnful
practicable alternative.* However, the Corps has some flexibility
in the application of this princigpl e. Thus, in Town of Norfolk v.
US. Any Corps of Engineers,” the court upheld the Corps'
consideration of the quality of the wetland and degree of
mtigation in determning that the project was the |east
environnental ly harnful alternative. In Northwest Environnental
Def ense Center v. Wod,** the Corps relied, in part, on its prior
determ nation that a proposed site had already been approved under
a Section 404(b)(1) practicable alternatives analysis of a
wet | ands pl an.

2. Si gni fi cant Degr adati on

The proposed discharge cannot cause or contribute to the

"significant degradation" of waters of the United States.” In
determning significant degradation, the Corps nust consider
inpacts from direct as well as secondary effects of the
di scharge.”® The Quidelines specify a series of biological and

chem cal calculations to be nade in furtherance of this

202 See, e.d., Northwest Environnental Defense Center v.
Wod, 947 F. Supp. 1371, 1376-78 (D. O.), aff'd n.op. 97 F.3d 1460
(9th Gr. 1996); Borough of Ridgefield v. US Arny Corps of
Engi neers, 20 Envtl. L. Rep. 21387 (D.N.J. 1990). Econom cs was
the dispositive factor in the district court's affirmance of the
Corps' alternative site evaluation in Gtizens Aliance to Protect
Qur Wetlands v. Wnn, 908 F. Supp. 825 (WD. Wash. 1995).

2 See Van Abbema v. Fornell, 807 F.2d 633 (7th Gr. 1986).
24 Menorandum of  Agreenment between the Environmental
Protection Agency and the Departnment of the Arny Concerning the
Determnation of Mtigation Under the Cean Water Act Section
404(b) (1) uidelines (Feb. 6, 1990) ("Mtigation MOA").

268 968 F.2d 1438 (1st Cr. 1992).

2 947 F.Supp. 1371, 1379 (D. O.), aff'd n.op., 97 F. 3d
1460 (9th Gr. 1996).

" 40 C.F.R § 230.10(c).

288

Fox Bay Partners v. US. Arny Corps of Engineers, 831
F. Supp. 605, 610 (N.D. IIl. 1993).
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deternmination.®® In addition, the Quidelines identify other, non-
quantifiable factors, such as aesthetics and recreational values.”’

In the Westway litigation, the district court found that the
depletion of the striped bass population in the Hudson River by 20
to 33 per cent constituted a significant degradation of aquatic

r esour ces. I n determ ning significant degradation, the Corps may
consider mitigation proffered by the applicant.*?

The CQuidelines also prohibit issuance of a permt for a
di scharge that would cause or contribute to a violation of water
quality standards or toxic effluent standards.?*”

269 40 C.F.R 88 230.10 - 230. 61.
290 40 C.F.R 88 230.50 - 230.54.

2o Sierra Qub v. US Arny Corps of Engineers, 614 F. Supp
1475, 1495 (S.D.N. Y. 1985).

292 Twi sted Oaks Joint Venture 404(q) Elevation, HOUSACE
Fi ndi ngs (March 15, 1991) at 16 n.5.

2 40 C.F.R § 230.10(b).
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3. Mtigation

Mtigation of wetland inpacts is a critical perm t
prerequisite. The Mtigation MOA between the Corps and EPA
endorses a national goal of "no net loss" of wetlands.” It
establ ishes a sequencing for the evaluation of mtigation that is
derived from applicable regulations® and the Section 404(b)(1)
Qui del i nes: *° (a) avoi dance to the maxi mum extent practicable; (b)
mnimzation  of remai ning inpacts; and (c) conpensati on
(mtigation) for wunavoidable wetland |losses as a last resort.
Deviation from strict sequencing is allowable where Corps and EPA
agree that activity is necessary to avoid environnmental harm or
woul d cause insignificant environnental |oss.?*’

For mtigation to be considered acceptable, it nust generally
provide at least a 1:1 value (not geographical) ratio. The val ues
of the wetlands affected and the post-devel opnent wetlands are
conpared by ecological fornulas. The Corps and EPA had
historically enployed (or nore accurately, required the applicant
to enploy) a nethodology entitled Wtland Evaluation Technique
(known, not surprisingly, as "WET"), or variants thereof, to
assess pre- and post-devel opnent wetland functions and values. In

the 1990s, the Corps announced a new approach -- the
hydr ogeonorphic ("HGW') approach -- to be used by the Corps and
other federal agencies to assess wetland val ues. Thi s approach

"first classifies wetlands based on their differences in
functioning, second it defines functions that each class of
wetlands perforns, and third wuses reference Lwetl ands] to
establish the range of functioning of the wetland."* The goal is
to inplement the new nethod after regional guidebooks containing
"sufficient [regional] assessnent nodels to address 80 percent of
the Section 404 permt workload requiring wetland function
assessnents have been devel oped."** Al though draft HGM nodel s have
been devel oped, and sonme research prograns have focused on HGV

24 Mtigation MOA supra.

2 33 CF.R § 320.4(r).

200 40 C F.R § 230.10.

27 A challenge to this MA was found unripe for

adj udi cation because it had no inmediate effect. Anchor age v.
United States, 32 Env't Rep. Cas. (BNA) 1199 (D. Al aska 1990).

208 The Nat i onal Act i on Pl an to | npl enent t he
Hydr ogeonor phi ¢ Approach to Assessing Wtland Functions, U S. Arny
Corps of Engineers, 62 Fed. Reg. 33607 (1997).

299
Ld.
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t he approach has never been fornmally adopted and the extent to
which it is being utilized is unclear.®

The Mtigation MOA, however, does not specify the use of a
particul ar nethodol ogy. The MOA enphasizes wetland val ues and
functions, simlar to those articulated in the August 1993 dinton
Adnmi ni stration Task Force on Wtlands.* Thus, where the wetlands
to be filled are already degraded, a replacenent ratio of |ess
than 1:1 may be perm ssible.

As a general matter, enhancenment of low quality wetlands is
favored over the creation of new wetlands, since there is
scientific doubt that wetland creation will be successful for the
long term The Corps will generally require an 85 percent success
ratio and nonitoring over three to five years for a mtigation
pl an.

The Mtigation MOA expresses the preference for on-site in-
kind mtigation, rather than off-site or out-of-kind mtigation.
Wiere off-site mtigation is necessary, the mtigation area shoul d
be I ocated in the sane watershed as the affected wetl and.

Al though the Corps frequently requires a fairly detailed
mtigation plan as part of the permt application, several courts
have held that a "final detailed mtigation inplenentation plan"
is not a prerequisite to permt issuance;* the permit may be
conditioned on future inplenentation of a conceptual plan.
Because a mtigation plan can run the ganmut between "conceptual "
and "detailed", these decisions tend to be very fact-intensive.*
At least one court has held that the Corps' decision not to
enforce the mtigation requirenents of a Section 404 permt is a
deci sion commtted to agency discretion regarding enforcenent, and

®*  See Cole and Kooser, “HGW Hidden, Gone, M ssing?,”
National Wetlands Newsletter (ELI) (March-April 2002).

301

Protecting America' s Wtlands, supra.

02 Sierra Qub v. Pena, 915 F.Supp. 1381, 1398 (N.D. Chio
1996), aff'd sub nom Sierra dub v. Sater, 120 F.3d 623 (6th
Gr. 1997).

% See Holy Cross Wlderness Fund v. Madigan, 960 F.2d
1515, 1528-29 (10th Cr. 1992). See also National WIldlife
Federation v. Wiistler, 27 F.3d 1341, 1343 (8th Gr. 1994) (extent
of mtigation plan unclear). The Holy Cross decision is consistent
with the Suprenme Court's relaxed requirenent for the discussion of
mtigation in an ES prepared under the auspices of NEPA
Robertson v. Methow Valley Gtizens Council, 490 U S. 332, 352-53
(1989).
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i s consequently unrevi ewabl e. *

Another mtigation approach is known as mtigation banking.
Under this system third parties would create, restore or enhance
wetl ands that would be credited toward future mtigation needs of
permt applicants. Mtigation banking had been endorsed by the
Corps and EPA in the 1993 Corps RA*™™ and by the dinton
Adm ni stration Task Force on Wtlands, but only after conpliance
with the sequencing and preference for mtigation |ocation
descri bed above.

In late 1995, the Corps, EPA and other federal agencies
i ssued Federal Cuidance for the "Establishnent, Use and Operation
of Mtigation Banks."*® The Quidance articulates: (a) policy
consi derations wunderlying mtigation banking; (b) key planning
consi derations, including the prospectus, goal setting, site
selection, technical feasibility, role of preservation, inclusion
of upland areas and relationship to watershed planning; (c)
princi pal conponents in the establishnment of banks, such as the
banki ng i nstrunment, agency coordination, role of the bank sponsor,
the type of mtigation (in-kind vs. out-of-kind), the timng of
the credit withdrawal) and the accounting procedures; and (d)
| ong-term managenent, nonitoring and renedi ati on provi sions.

The concept is still nore theory than fact for private
applicants, as banking has primarily been used in regard to
projects by state transportation agencies.* There have, however,
been a nunber of private mtigation banks approved during the |ast
several years. In addition, mtigation banking was used as part
of a settlenent of the long-standing controversy wth Russo
Devel oprent Cor poration, which included an EPA veto of an after-
the-fact pernmit issued by the Corps.**

In late 2000, the Corps, EPA, the FW5 and NOAA, issued a
joint guidance on the use of In-Lieu-Fee Arrangenents (“ILFA") for

0 Har non Cove Condo Ass'n v. Marsh, 815 F.2d 949 (3d Grr.
1987) .
305

RG& 93-2, @idance on Flexibility of the 404(b)(1)
Qui delines and Mtigation Banking (Aug. 23, 1993), reprinted in 59
Fed. Reg. 5182 (1994).

® g0 Fed. Reg. 58605 (1995).
7 Sone states, including Florida and New Jersey, also
enpl oy mtigation banking.

%08 Russo Devel opment Corporation Site, NJ; Mdification to
March 21, 1988, Cean \Water Act Section 404(c) Fi nal
Determ nation. 60 Fed. Reg. 47568 (1995).
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conpensatory mtigation resulting from Section 404 permt
actions.® In-lieu-fee nitigation allows a permittee to direct
funds to a third party, generally a natural resource nanagenent
organi zation, instead of performng site-specific mtigation. The
use of ILFA is thus applicable when on-site mtigation is not
practicabl e or ecol ogically sound.

In Novenber 2001, the Corps issued a controversial RG
concerning mtigation that was intended to address the recent
finding of the National Research Council in its June 2001 report,
“Conpensating for Wetlands Losses Under the Cean Water Act,” that
mtigation prograns were not neeting the federal governnent’s “no
net loss” policy goal for “wetlands function.”* The RGA seeks to
address this problem by adopting a system of neasuring credits and
debits regarding wetlands acreage based on different functional
conponents to better account for the ~conparability of the
mtigation project to the [ ost wetl ands.

The controversy surrounding the RG stemmed primarily from
the perception that the Corps had taken it wupon itself to
unilaterally rewite the 1990 Mtigation MOA w thout seeking the
input of EPA, other federal agencies or the public. I n response
to the outcry over this process, the Corps announced in March 2001
that it would neet with EPA and other federal agencies to discuss
their comments on the gui dance.

D. EPA' s Vet o Power

Section 404(c) of the CWA authorizes EPA to veto the Corps'
i ssuance of a Section 404 permt based upon "unacceptabl e adverse
effect[s]" on certain environmental resources: nunicipal water
suppl i es, shellfish beds and fishery areas, wldlife, or
recreational areas.’ This veto power, though exercised sparingly,
has been utilized nore often in recent years and has becone quite

controversial.® Mreover, the inplicit (and sonetines express)

® 65 Fed. Reg. 66914 (Nov. 7, 2000).
W REL 01- 1.

s See “Corps of Engineers to Met wth Agencies to
Di scuss Latest Guidance on Mtigation,” Daily Env't (BNA) at A-7
(Mar. 19, 2002). EPA also criticized the RG on a nunber of

substantive grounds, including that it |acks the established
preference for “in-kind” and on-site mtigation, both preferred
in the agencies’ earlier joint guidance. |d.

% 33 U.S.C § 1344(c).

e The agency had exercised its veto power eleven tines

t hr ough 1994.
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threat by EPA to exercise its veto gives the agency's coments
during the permt application process considerabl e weight.

EPA's regulations provide for a specific procedure to be
followed before the agency can inpose a veto, but those
regul ations are bereft of substantive standards.®* EPA uses the
Section 404(b)(1) Quidelines as the substantive basis for its
vet o. Because the veto tends to be used only in controversia
matters, litigation has invariably resulted fromsuch EPA action.

The first of EPA's nore controversial vetoes involved a
proposal by the Pyram d Conpany to construct a regional shopping
mall on an 80-acre site containing 25 acres of wetlands in
Attl eboro, Massachusetts. The EPA vetoed the permt, finding that
there was a practical alternative site and that the proposed
| ocati on, t herefore, did not conply wth the practicable
alternative provisions of the Section 404(b)(1) Quidelines. (This
is known as the "Sweedens Swanp"” veto.) The veto was upheld
against the developer's challenge, and the Second Grcuit in
Bersani v. Robichaud® wupheld EPA's authority to consider
conpliance wth the CGuidelines in its Secti on 404(c)
deci si onnmaki ng.

Anot her controversial EPA veto involves a proposed water
project in James Gty County, Virginia. The Corps had issued a
permt to the County, finding that there was no practicable
alternative to the flooding of approximately 425 acres of wetl ands

to create a water supply reservoir. EPA vetoed, suggesting the
potential of practicable alternatives -- though it had identified
none during the permtting process -- and finding the record on
this subject inadequate to support the Corps' decision. This veto
was judicially overturned by the district court. The Fourth

Crcuit affirmed the district court's finding that there was no
substantial basis for EPA's finding of a practicable alternative.™
The matter was remanded to the district court for further remand
to the agency for EPA s consideration of whether environnental
grounds al one would justify a veto.

On remand, EPA again vetoed the permt. Thi s deci sion was
based exclusively on unacceptable adverse environnental effects
The County again sued. The district court again ruled in the

. See 40 CF. R § 231

o 850 F.2d 36 (2d Cir. 1988), cert. denied, 489 U S. 1089
(1989), aff'g Bersani v. United States EPA 674 F.Supp. 405
(N.D.N. Y. 1987).

316 Janes Gty County, Virginia v. United States EPA, 955
F.2d 254 (4th Or. 1991).
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County's favor, finding the veto invalid because EPA had failed to
consider the County's need for a water prol ect and the record did
not support its environnental conclusions.®’ However, on this go-
round the Fourth Grcuit reversed, finding that EPA was under no
obligation to consider anything other than environnmental factors
and that its finding of adverse inpacts was supported by the
record.®® The courts have al so sustained other EPA vetoes. "

s Janes Gty County, Virginia v. United States EPA 23
Envtl. L. Rep. 20228 (E.D. Va. 1992).

318 Janes Gty County, Virginia v. United States EPA 12
F.3d 1330 (4th Gr. 1993), cert. denied, 513 U S. 823.

319 Al aneda Water and Sanitation District v. Reilly, 930
F. Supp. 486 (D. Colo. 1996) (water storage project); Gty of Alnm
v. United States, 744 F.Supp. 1546 (S.D. Ga. 1990) (dam and
i mpoundnent project); Russo Developnent Corp. v. Reilly, 735
F.Supp. 631 (D.N.J. 1989) and 21 Envtl. L. Rep. 21345 (D.N.J.
1991) (after-the-fact permt); Creppel v. US Any Corps of
Engi neers, 19 Envtl. L. Rep. 20134 (E D La. 1988) (land
reclamation flood control project).
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E. Ceneral And Nati onwide Permts

In Section 404(e), Congress included authority for the Corps
to issue "general permts" on a national, state or |ocal basis.™
This provision was intended to afford the Corps flexibility in the
admnistration of the permt process, and to avoid the need for
i ndividual permts where simlar categories of filling activities
would have only mininmal cunulative environmental inpacts.” In
Al aska Center for the Environnment v. Wst,* the Nnth CGrcuit
upheld the Corps' use of general permts authorizing construction
in wetlands for projects that are simlar in nature and generate
only nminimal individual and cunulative inpacts.* The court
further held that the Corps' coordination of its genera
permtting procedures with nunicipalities that seek to inpose
additional or consistent protections does not constitute an
i nproper del egation of its Section 404 permitting authority.* The
national permts of this nature, <classified as "nationw de"
permts, are the nost frequently invoked approvals under Section
404(e).™

There are currently 43 nationw de permts that have been
enacted by the Corps.*  The agency retains the discretion to

33 U S.C § 1344(e).

. 33 U.S.C § 1344(e)(1).

2 157 F.3d 680 (9th Gr. 1998).
157 F.3d at 683- 85.

o2 Id. at 685-86. See also National WIdlife Federation v.
Caldera, 2002 US Dst. LEXIS 7458 (D.D.C. 2002) (dismssing
lawsuit challenging nationwi de permtting process on the basis
that certain activities authorized under nationwi de permts were
damaging to the habitat of the Florida panther, because the suit
sought to require a consultation process between the Corps and the
Fish and Wldlife Service, which would result in a program change,
and the court found it did not have subject matter jurisdiction to
change ongoi ng agency prograns).

325

The Corps has enpl oyed programmatic general permts for
certain projects that are also regulated by another federal, state
or local authority. The Corps has issued a Regulatory Cuidance
Letter for the devel opnent and inplenentation of such permts. 62
Fed. Reg. 31492 (1997). One other neans of authorizing a
discharge is a letter of permssion, issued in limted
circunstances follow ng an abbreviated application procedure. 33
CF R § 3425.2(e)(1).

¥ 67 Fed. Reg. 2020 (2002).
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require an individual permt for any proposed discharge due to
environnental inpacts or the results of a public interest review,
or to nodify, suspend or revoke a nationwde permt for a
particular activity.* I ndividual permts are required for
activities that affect endangered species or their habitat, sites
subject to the NHPA or, with certain exceptlons activities that
affect designated wild and scenic rivers.

Al nationwide permts nust conport wth certain general
conditions, relating primarily to navigation, sedinentation and
erosion, and aquatic concerns.”™ In addition, there are specific
criteria that apply to particular nationwi de permts. Most
nati onwi de permts do not require prior notice to the Corps; in
these cases, if there is conpliance with the general and any
speC|f|c condltlons the permt is considered to have been already
i ssued.® A number of nationwi de permts, however, do require
"pre-construction notification" and, in sonme circunstances, there
must also be a wetlands delineation.™  For certain nationw de
permts, this procedure entails notification of the proposed
discharge to EPA, FW5 and NWS to afford these agencies an
opportunity to comment on whether the activity should be deened
eligible for a nationw de permt or whether an individual permt
shoul d be required.

The Corps' nationw de provisions provide for the inclusion of
mtigation as part of a request for confirmation that a proposed
activity meets the applicable criteria.®*® It is not unusual,
particularly for activities that necessitate preconstruction
notification to the Corps and other federal agencies to
incorporate mtigation at appropriate ratios to dimnish the
potential that an individual permt would be required.

2 See generally 33 CF.R Part 330. See, e.g., Donnell v.
United States, 834 F.Supp. 19 (D. Me. 1993); O Connor v. U S. Arny
Corps of Engineers, 801 F.Supp. 185 (N.D. Ind. 1992).

2 33 CF.R 8§ 330.4(f), (g) and App. A § C. 7.
33 CF.R §330, App. A 8§ C 1, C3, Ca4.

30 Confirmation can be sought from the Corps that the

proposed activities is eligible for a nationwide permt. 33
CF.R § 330.6. This is often a prudent step. A witten
confirmation is wvalid for up two Vyears. 33 CFR 8§

330.6(a) (3)(ii).
® 33 CF.R § 330. App. A § C. 13(b)(4).
®2 65 Fed. Reg. 12818 (2000).
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The individual states nust issue water quality certifications
for a nationwide pernit to be valid in that state.™ Simlarly,
there nust be a State consi st ency determnation for nationw de
pernmits in coastal zone states.™ Through the Section 401
certification and/or the coastal zone consistency process, States
may also inpose conditions upon the issuance of a nationw de
permt. If a State denies certification or consistency, an
i ndividual certification or consistency determnation for the
proposed activity is a prerequisite for a valid nationw de
permt.*  For this reason, one court found a challenge to the
Corps' issuance of a notice to proceed under a nationw de permt
not ripe until the relevant state acted on certification.*

The Corps may allow different nationwi de permts to be used
for the same overall project.®™ In certain circunstances, an
i ndi vidual and nationwi de permt mnmay be used for conponents of the
same overall project.* The application of particular nationw de
permts is site and project specific, and subject to considerable
agency discretion. If warranted by the inpacts of the proposed
activity, the Corps may require an individual permt even when the
nati onw de pernit criteria and conditions are satisfied ®*  Mst

o 33 CF.R & 330.4(c). United States v. Marathon
Devel opnent Co., 867 F.2d 96 (1st Cr. 1989). The issuance of a
nati onwi de permt conditioned upon receipt of a water quality
certification is ripe for judicial review New Hanover Township
v. US. Arny Corps of Engineers, 796 F.Supp. 180, 185 (E D. Pa.
1992), reversed and remanded on other grounds, 992 F.2d 470 (3d
Gr. 1993).

33 CF.R § 330.4(d).

s See RG. 92-4, Section 401 Water Quality Certification
and Coastal Zone Managenent Act Conditions for Nationw de Permts,
reprinted in 58 Fed. Reg. 17210 (1993).
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New Hanover Township v. U.S. Arny Corps of Engineers,
992 F.2d 470 (3d Gr. 1993).

* 33 CF.R § 330.6(c).
®© 33 CF.R 8§ 330.6(c), (d).

%9 See Reichelt v. US Arny Corps of Engineers, 923
F. Supp. 1090, 1094-95 (N.D. Ind. 1996); O Connor v. GCorps of
Engi neers, 801 F.Supp. 185 (N.D. Ind. 1992). Wien a nationw de
requirenent is not satisfied, a nationw de permt cannot be relied
upon to justify otherwise illegal filling. United States v.
Pozsgai, 999 F.2d 719, 732 n.8 (3d Gr. 1993); Reichelt v. U.S
Arny Corps of Engineers, 923 F. Supp. 1090, 1095 (N.D. Ind. 1996).
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inmportantly, the Corps' decision that a nationwide permt is not
avai |l able for a proposed discharge, and that an individual permt
is necessary, is considered a non-final agency decision. As such,
it is not subject to judicial review

Until major nodifications to the nationwide permt program
announced in Mrch 2000, discussed further below, probably the
nost popul ar and controversial nationw de permt was No. 26. This
nati onw de permt, which was replaced in the March 2000 revi sions,
applied only to isolated waters or wetlands above the "headwaters"”
of a non-tidal, non-navigable waterway ("headwaters" was defined
by an annual average flow of less than 5 cfs).* The filling of
| ess than one-third acre was permtted by the nationw de permt,
provided that additional waters of the United States were not

fl ooded or drained. The filling of between one-third and one acre
triggered preconstruction notification to the Corps only; the
filling of between one and three acres triggered preconstruction

notification to the Corps and to EPA, FWs and NVMFS. The acreage
l[imts could not be reduced by the provision of mtigation, and
No. 26 could not be used nore than once for the same project.
Speci al provisions for subdivisions were al so included.

In 1995, the Corps adopted a new nationwi de permt, No. 29,
relating to single-famly residential developnent for a personal
residence.*® This nationwide permt allows discharges into non-
tidal waters, including wetlands, for the construction or
expansion of such residences and attendant features, provided
that: not nore than a half-acre of waters of the United States is
lost; there is pre-construction notification; inpacts have been
m ni m zed; and other standard conditions are satisfied.

On April 30, 1998 the District Court for Al aska suspended the
use of nationwide permt No. 29, saying that it did not do enough
to ensure that no nore than mninmal environmental harm would be
permtted.* In response to this decision, the Corps proposed, on

340

| ndustrial H ghway GCorp. v. Danielson, 796 F. Supp.
(D.NJ. 1992), aff'd n.op., 995 F.2d 217 (3d Cr. 1993); Avella v.
US Any Corps of Engineers, 20 Envtl. L. Rep. 20920 (S.D. F a.),
aff'd n.op., 21 Envtl. L. Rep. 20542 (11th G r. 1990).

. 33 CF.R § 330 App. A §8 B.26 and § 330.2(d). Prior to
the Corps' reissuance of the nationwide permts, this permt
al l owed discharges up to ten acres, and required preconstruction
notice only when filling was one acre or nore.

342 60 Fed. Reg. 38650 (1995).

e Al aska Center for the Environnent v. West, 31 F. Supp.2d
714, 724 (D. Al. 1998).

All Rights Reserved Sive, Paget & Riesel 66
460 Park Avenue New York, New York 10022
Phone: 212-421-2150



July 1, 1998, a rule that included an announcenent that the agency
woul d prepare a revised environnental assessnent for No. 29, which
would result in a new FONSI, because the Corps does not consider
the nationwi de pernit program to be a "mmjor Federal action."**
The Corps al so proposed reducing the acreage limt for projects
under No. 29 to one-fourth acre.

As expected, on August 30, 1999, the Corps issued a final
notice, nodifying nationwide permt No. 29 to reduce the acreage
limt to one-fourth acre, and announcin that a revised
envi ronnental assessnent had been prepared.® The Corps stated
t hat because the revised assessnent fulfilled the requirenents set
by the court, it was no longer prohibited from processing
applications under No. 29, and would begi n receiving
g(r)ecg)ggtgr gscti on notifications under the nationw de on Septenber

In md-1996, the Corps reissued the nationwi de permts, many
with additional conditions, and adopted two additional nationw de
permts.* The two new nationwi de pernmits issued in 1996 relate to
the managenment of wldlife on federal or state lands and the
mai ntenance of existing flood control facilities previously
aut horized or constructed by the Corps and transferred to a | ocal
sponsor. Certain new provisions governing the popular No. 26 were
al so included. However, the Corps reissued nationw de permt No.
26 for only two years in the 1996 rule, rather than the typical
five-year period, and announced its intention to devel op and adopt
"activity-specific" replacenent permts for No. 26 which would
then be "regionalized" by the addition of specific regional
conditions.* In March 1997, an industry group challenged sever al

. 63 Fed. Reg. 36040 (1999). However, the Corps has
announced that it is initiating a Programmtic Environnental
| npact Statenment ("PEIS') for the entire nationwide permt
pr ogram 64 Fed. Reg. 13782 (1999). The stated purpose of the
PEIS is "to review and eval uate the nati onwi de permt programas a
whole, to ensure that the nationwide permt program authorizes
only those activities with mnimal individual and cunulative
adverse environnental effects on the aquatic environnent." 1 d.
The final PEIS is currently expected to be conpleted by early
2001. See 65 Fed. Reg. 12818, 12819 (2000).

* 64 Fed. Reg. 47175 (1999).
346 |d
* 61 Fed. Reg. 65874 (1996).
348 |d
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of the changes made to nati onwi de permt 26. The district court
for the DC. Crcuit ordered the Corps to withdraw its changes to
nati onwi de No. 26, and required it to return to the drawi ng board.

On July 1, 1998, the Corps published a new proposal to nodify
nati onwi de No. 26 and five other existing nationw de permts, and
to issue six new activity-specific nationwide permts to replace
the No. 26.*° The proposed rule would al so have extended No. 26's
expiration date to March 28, 1999. On Cctober 14, 1998, after
review ng over 3,200 public comrents received on the July 1, 1998
notice, the Corps announced its decision to withdraw certain of
the new y-proposed nationwide permts, and to seek additional
comments on additional nodifications to the replacenent nationw de
permits.® Reacting in part to industry groups' concerns that No.
26 woul d expire before the replacenent nationwi de permts were in
place, or that the Corps would do an inadequate job in crafting
the nationwide permts in an effort to issue themin tine, the
Cor ps announced its decision to further extend No. 26's expiration
dat e. The revised schedule provided for the new and revised
nati onw de permts to issue, and for No. 26 to expire, on
Sept enber 15, 1999. **

After several nore extensions, the Corps finally issued its
final rule replacing nationwi de pernmit No. 26 on March 9, 2000.*
As was expected, the dramatic new rule replaced No. 26 with five
new and six nodified nationwide permts, directed at regulating
specific activities that result in the filling of wetlands, rather
than sinply hinging on the anount of acreage that is filled. 1In a
drastic change from previous proposals to replace nationw de No.
26, however, the maxi mum acreage that may be filled under any
nati onwi de permt was reduced fromthree acres to one-half acre.

The five new nationwide permts authorized: (1) residential,

%49 Nati onal Association of Honebuilders v. U S. Arny Corps
of Engineers, No. 97 CV 00464 (D.D.C. 1997). The Association
chal | enged the three key changes nade to nationwi de permt No. 26:
the two-year phase-out; the preclusion of "stacking"” the
nationwide with certain other nationwide permts when inpacts
exceeded three acres; and the proscription on the use of the
nati onwi de for activities involving nore than 500 |inear feet
al ong a streanbed.

350 63 Fed. Reg. 36040 (1998).
351 63 Fed. Reg. 55095 (1998).
352 |d

353 65 Fed. Reg. 12818 (2000).
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commercial and institutional activities that would affect up to
one-half acre of non-tidal waters, including wetlands (No. 39);
(2) reshaping existing drainage ditches in non-tidal waters,
restricted to the mninum area necessary and provided the activity
does not change the existing location or size of the ditch (No.
41); (3) construction of passive recreational facilities that
would disturb up to one-half acre of non-tidal waters or 300
linear feet of streanbed (No. 42); (4) stormnater managenent
facilities that involve construction on up to one-half acre in
non-tidal waters (No. 43); and (5) mning activities affecting up
to one-half acre of non-tidal waters (including the area affected
by certain support activities) (No. 44). The Corps also nodified

six existing nationwide permts authorizing: (1) nmaintenance
activities (No. 3); (2) outfall structures and maintenance (No.
7); (3) utility line activities (No. 12); (4) l'i near
transportation «crossings (No. 14); (5) stream and wetland

restoration activities (No. 27); and (6) agricultural activities
(No. 40).**

For all of the new nationw de permts, the Corps established
preconstruction notification thresholds designed to ensure m ni nal
adverse environnmental inpacts. Thus, nost of the new nationw des
require notification for any |osses greater than one-tenth acre.™

This also represents a major change from past practice, under
whi ch preconstruction notification was typically triggered by the

proposed filling of one-quarter acre or nore.

In addition, the Corps added two new, and nodified nine
exi sting, general <conditions governing all nationwi de permts.
The new conditions apply to activities affecting tw types of
"high value aquatic resources": (1) designated critical resource

waters, including certain designated marine sanctuaries, wld and
scenic rivers, and critical habitat for threatened and endangered
species; and (2) fills within the 100-year fl oodpl ain. As under
earlier proposals, the general conditions are to be "regionalized"
with the addition by Corps districts of region-specific conditions
designed to mnimze cumulative and individual adverse inpacts on
t he aquatic environnent.*°

The new and revised nationwi de permts and general conditions
took effect, and nationwide No. 26 expired, on June 7, 2000.%*
Despite the Corps' self-described efforts to strike a balance

354 1d.
355 1d.
356 1d.
357 1 d.
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between the conflicting positions of the environnental and
regulated communities in pronulgating its final rule, the very
sane day the rule was published, one industry group filed a
lawsuit challenging the Corps' issuance of the new nationw de
permts as "arbitrary and capricious,” and beyond its authority
under the CWA. ™" In Miy 2000, several other regulated groups
joined together in bringing an additional suit challenging the
Corps' final rule as violative of NEPA due to its issuance prior
to its conpletion of a programmatic EIS to review and eval uate the
nati onw de program as a whole in violation of NEPA as well as on
other various other procedural and constitutional grounds.* Both
lawsuits are still pending.

In part in reaction to the i medi ate controversy generated by
the new nationwi de permts, in August 2001, the Corps proposed to
reissue all of the existing permts, general conditions and
definitions with sonme nodifications, and to i ssue one new gener al
condition.®™ The Corps stated that the proposal was intended to
simplify and clarify permts having no nore than m nimal effect
on the environment, add sone additional requirenents to enhance
protection of the aquatic environnent, and increase Corps
flexibility. The *“key protections for the aquatic environnent,
i.e., the one-half acre inpact |imt and one-tenth acre
notification requirement, were not to be affected. ™

On January 15, 2001, the Corps in fact reissued the
nati onw de permts, condi tions and definitions, W th
modi fications, and issued one new condition.” In so doing, the
Cor ps announced that it was reinforcing its conmtnment to “no net
| oss” of wetlands by, anmong other things, requiring the Corps
districts to neet or exceed the goal of one-for-one replacenent
for inpacted acreage on a programmtic (as opposed to project-
specific) |level. In addition, in recognition of the grow ng
controversy surrounding the inpacts of nountaintop mning (see

358 Nat i onal Associ ation of Hone Builders v. US. Arny Corps
of Engi neers, No. 1:00 Cv 00379 (D.D.C. March 9, 2000).

359 Nati onal Stone Assoc. v. U.S. Arny Corps of Engineers,
No. CV 00558 (D.D.C. May 4, 2000).

™ 66 Fed. Reg. 42070 (Aug. 9, 2001).

o See 67 Fed. Reg. 2020 (Jan. 15, 2002). The new gener al
condition, No. 27, provides that for activities for which the
Corps has received notification and a construction schedul e has
been reviewed, and verification issued by the Corps, the Corps
may establish project conpletion dates beyond the expiration of
the nati onwi de permts.

362
ld.
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t he di scussion of the new definition of “fill material,” supra),
the reissued permts call for reevaluating permt No. 21, which
permts activity associated with surface coal mning, upon
conpl etion of a regional environnental inpact statenment presently
being jointly prepared by the Corps, the State of West Virginia,
EPA and other federal agencies. In the interim certain
additional protections from the effects of mning have been
i nposed, including enhanced mtigation requirenments and case-by-
case review for the use of the permt.

The reissued permts also provide for a waiver fromthe 300-
linear foot limtation in several nationw de permts, including
No. 39, where the affected stream is intermttent rather than
nore permanent perennial streans. The March 2000 acreage limts
were not affected. Al issued, reissued and nodified nationw de
permts becane effective on March 18, 2002 and are set to expire
on March 19, 2007.

VI . The Wetl ands " Taki ngs" Controversy

There has been increasing judicial scrutiny of whether the
regul ation of property, including the inposition of conditions on
its devel opnent, constitutes a "regulatory taking" in violation of
the Fifth Amendnent. This inquiry has reached the regulation of
wet | ands under Section 404; indeed, several of the nore recent
"taki ngs" decisions have involved the Corps' denial of Section 404
permts to fill wetlands.

The just conpensation clause of the Fifth Arendnent provides
"nor shall private property be taken for public use, wthout just

conpensation.” Wien the federal governnent directly "takes," or
condemms private property for a public use, such as a highway, it
must provide just conpensation to the owner.*® An "inverse

condemmation” occurs when governnent regulation results in a
taking of property without the institution of formal condemnation
pr oceedi ngs. **

There are two basic categories of inverse condemmation. The

363 United States v. 564.54 Acres of Land, 441 U.S. 506
(1979).

sod See, e.q., First English Evangelical Lutheran Church of
Aendale v. County of Los Angeles, 482 U S. 304, 315 (1987). As
explained in First Lutheran, the Fifth Amendnment prohibition
against taking is applicable to the states through incorporation
in the Fourteenth Amendnment. 482 U S. at 310. The Fifth
Amendnent's applicability through the Fourteenth Anendnment has
been recogni zed since Pennsylvania Coal GCo. v. Mhon, 260 U S
393, 415 (1922).
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first is when the governnent physically occupies or "takes" the
property. A classic exanple of this thsical invasion is Loretto
v. Telepronpter Manhattan CATV Corp.,” in which the Gty of New
York physically invaded property to effectuate cable television
hookups by stringing a 30-foot cable across an apartnent
building's roof.*  Another exanple is a decision that EPA's
pl acenent of a nonitoring well on private property was a taking.*

The second principal category is the regulatory taking. It
is well-settled that the government can regulate private property.
However, as described in less than precise terns by the Suprene

Court in the |landmark case of Pennsylvania Coal Co. v. Mahon, "if
[that] regulation goes too far it wll be recognized as a
taking."* A body of jurisprudence has evolved fromthis phrase,

directed at ascertaining whether a particular regulation "goes too
far."*™ Wiile a detailed discussion of this evolving jurisprudence
of "regulatory taking" is beyond the scope of this Article, a
brief overview of the subject pertinent to the regulation of
wet | ands i s presented.

A Jurisdiction and Rel ated | ssues

Pursuant to the Tucker Act,”® the U S. dains Court (formerly
the Court of Cains) has sole jurisdiction over clains against the
federal governnment for danages in excess of $10,000. Thus, a
takings claim arising under a Corps denial (or conditioning) of a
Section 404 permt nust generally be commenced in this Court.

® 458 U 'S. 419 (1982).

300 See also Giggs v. Allegheny County, 369 U S. 84 (1962);
United States v. Causby, 328 U S. 256 (1946) (physical invasion of
air space by lowflying airplanes could constitute a taking).

7 Hendler v. United States, 952 F.2d 1364 (Fed. G
1991) .

%08 260 U. S. 393, 415 (1922).
%08 The "regul ation" can be state legislation, as in Mhon,
a local legislative (e.qg., zoning) provision, as in Euclid v.
Anbler Realty Co., 272 U S 365 (1926), a permt denial, as in
First Lutheran, or the inposition of a condition for the
perm ssion to develop, as in Nollan v. California Coastal Commin,
483 U.S. 825 (1987).

370 28 U.S.C. 88 1346(a)(1), 1491(a)(1) (1988) (giving the
US dains Court jurisdiction for all clains against the federa
government and limting federal district courts' jurisdiction to
cl ai s not exceedi ng $10, 000).

All Rights Reserved Sive, Paget & Riesel 72
460 Park Avenue New York, New York 10022
Phone: 212-421-2150



An applicant denied a permt wll frequently seek to
challenge the Corps' action as arbitrary and capricious or
otherwise in violation of |aw under the APA.  Such challenges are
brought in a district court. The Suprene Court, however, held
that the Court of dains could not exercise jurisdiction over a
taking claim if the plaintiff had pending in another court
(invariably a US. district court) a claim based on the sane
operative facts that sought the sane type of relief.* The
exi stence of the district court action could cause the IaPse of
the six-year statute of linitations for the Court of daims.*” The
problem was addressed by the Court of Appeals in Loveladies
Harbor, Inc. v. United States,®® which held that a property owner
may naintain a taking claim in the Court of Cdains while
simul taneously challenging in district court the validity of a
pelr_m']E 3gl4eni al (or conditioning) because the clains seek different
relief.

A district court decision finding that a Corps permt was a
taking did not establish issue preclusion in the court of clains
because there was no identity of parties (due to the differing
jurisdiction), the clains were unrelated in nature (equitable v.
nonetary danmages), and the governnent had no opportunity to
litigate the takings issue.®”

To assert a viable regulatory taking claim the plaintiff
must have possessed a property interest.” In the wetland context,

o Keene Corp. v. United States, 508 U S. 200 (1993),
affirmng sub nom UNR Industries v. United States, 962 F.2d 1013,
1023-24 (Fed. Gr. 1992).

¥2 28 U.S.C. § 2501 (1988).
e 27 F.3d 1545 (Fed. Gr. 1994)(en banc) ("Lovel adies

% See also Oreppel v. United States, 41 F.3d 627, 633 (Fed.
Cr. 1994); Marks v. United States, 34 Fed. d. 387, 1995 U S
daims LEXIS 213, *25-29 (Fed. d. . 1995), aff'd n.op., 116
F.3d 1496 (Fed. Cr. 1997), cert. denied, 522 U S 1075 (1998). An
earlier solution was to seek to toll the taking claim until
resolution of the district court litigation. See Geppel v. U S
Arny Corps of Engineers, 30 Fed. d. 323, 1994 U S dains LEXIS
11, *21 (Fed. d. C.), aff'd in part and rev'd in part, 41 F.3d
627 (Fed. CGr. 1994).

3 1902 Atlantic Ltd. v. United States, 31 Env't Rep. Cas.
(BNA) 1225 (4. C. 1990).

376

Lucas v. South Carolina Coastal Council, 505 U S. 1003,
(...continued)
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a claimant was found to |lack the requisite ownership of |and bel ow

the nmean high water |ine because the property was under State
owner shi p. *’
B. R peness and Exhaustion

No takings claimcan be asserted until the Section 404 permt
process has been conpleted.” A judicial determnation of whether
a Corps' permt denial is final and on the nerits will be based on
the overall circunstances, and not the agency's denom nation of
the denial as "wi thout prejudice."* For exanple, where a Corps
enforcenent order required extensive restoration that was
inconsistent wth potential developnent, it would have been
futile, and thus unnecessary, for the property owner to apply for

(..continued)
1028-29 (1992).

o Plantation Landing Resort, Inc., v. United States, 30
Fed. d. 63 (Fed. d. C. 1993), aff'd n.op., 39 F.3d 1197 (Fed.
Cr. 1994). Note that "navigable waters"” of the United States
which are below the nean high water line and thus subject to
navi gati onal servitude of the federal governnent cannot be the
subject of a viable takings claim Marks v. United States, 34
Fed. d. 387, 1995 U S dainms LEXIS 213, *43-47 (Fed. d. C.
1995), aff'd n.op., 116 F.3d 1496 (Fed. Gr. 1997), cert. denied,
522 U. S. 1075 (1998).

378

Ri versi de Bayview Honmes, Inc. v. United States, 474 U S.
121 (1985); Avoyelles Sportsnen's League, Inc. v. Mrsh, 715 F.2d
897 (1983). In Howard W Heck and Associates, Inc. v. United
States, 134 F.3d 1468, 1471-72 (Fed. Gr. 1998), the court upheld
dism ssal of the applicant's takings claim on ripeness grounds,
because neither the state's cancellation of its water quality
certification application as inconplete, nor the Corps' resulting
renoval of the Section 404 permt application from active status,
constituted a final or nerit-based governnent decision. See also
Lakewood Assoc. v. United States, 45 Fed. d. 320 (Fed. d. .
1999) (plaintiffs' takings claim not ripe for judicial review
because plaintiff did not receive a final agency decision
regarding its Section 404 permt application; continuation wth
permtting process would not be futile because the response from
the Corps was that it needed additional information to nake a
decision, and the possibility that developnent on sone of
plaintiff's property could occur in exchange for the creation of
wet | ands on ot her properties was not forecl osed).

379 Gty National Bank of Mam Vv. United States, 42 Env't
Rep. Cas. (BNA) 1153, 1156-59 (Fed. O . Ct. 1995).
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a pernmit before bringing a takings claim®° The governnent has
sonetines argued that a single permt denial is not sufficient
exhaustion of renedi es.

That contention was rejected in Loveladies Harbor, Inc. v.
United States,® because the Corps decision indicated that any
devel opnent of the wetlands would be unacceptable to the agency,
and the agency did not advance any devel opnent alternatives. The
same determnation was reached in Beure-Co. v. United States,** as
the court construed the Corps' permt decision to foreclose any
devel opnent on the property.* As discussed above, the new
adm nistrative appeals process nmakes clear that, where an
adm nistrative appeal is taken, the district engineer's decision
whether to issue a permt on remand constitutes the Corps' final
judicially reviewable decision. It remains unclear, however,
whet her an applicant that chooses not to pursue an admnistrative
appeal , though deenmed to possess a final permt decision, is also
considered to have exhausted its admnistrative renedies for
judicial review purposes.®

There is no requirement to seek a "variance", as nmay exist
with regard to certain |land use chall enges and state wetland | aws,
because%Sthere is no Corps provision that provides for such
relief.

C. Ceneral Taki ngs Formul a

380 Broadwat er Farns Joint Venture v. United States, 35 Fed.

d. 232, 1996 U.S. dainms LEXIS 46, *7-18 (Fed. Ad. C. 1986).

® 15 0. . 381, 386 (1988) ("Loveladies I").

® 16 0. . 42 (1988).

% But see MacDonal d, Sonmer & Frates v. County of Yolo, 47
U S. 340, 351 (1986) (taking claimnot ripe because |ess anbitious
devel opnent pl ans coul d have been approved by the County).

. See 64 Fed. Reg. 11708 (1999) (to be codified at 33
CF.R 88 331.10, 331.12).

3 Beure Co. v. United States, 16 d. . 42, 49 (1988).
Conpare WIllianson County Regional Planning Commin v. Hamlton
Bank, 473 U.S. 172 (1985) (plaintiff nust seek variance, as well
as exhaust state renedies, before bringing a taking claim in
federal court). In Ganpitti v. United States, 18 d. . 548,
552-53 (1989), the state denial of coastal zone consistency did
not preclude a federal taking claim The court found that the
Cor ps deci si on was i ndependent of the state denial, and woul d have
been the same even if a consistency determ nation had been issued.
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A fundanental test has evolved froma series of Suprene Court
cases, which is designed to ascertain whether a particular
regul ation, as stated in Mahon, "goes too far." The test is two-
fol d: the regulation of property nmay effectuate a taking if it
fails to substantially advance a legitinmate state interest or
denies an owner econonmically viable use of property.*® As
di scussed below, if the governnental regulation substantially
advances a legitimate objective and does not effectuate a
categorical taking, the courts then apply an ad hoc bal anci ng test
that considers a nunber of factors, including many of the sane
factors that are considered in determning whether these two
criteria have been satisfi ed.

1. Subst anti al Advancenent of Legitinate State
| nt er est

The first prong of the standard involves at |east two
inquiries. As the Suprenme Court explained in Nollan v. California
Coastal Commin,* the initial inquiry is whether the articul ated
regulatory goal is legitimate. This inquiry generally yields an
affirmati ve answer, as the Court has found a broad variety of
envi ronment al and pl anning goals to neet this criterion.® That is
certainly the case with wetlands, as protection of wetlands is
undeni ably a legitinmate regul atory objective.*

The second inquiry involves the "substantial advancenent™
criteria; viz., whether the regulation substantially advances the
purported regul atory objective. For conditions that are inposed
upon permts, this prong of the standard is characterized as the

386

See qgenerally Nollan v. California Coastal Commin, 483
U S 825, 834 (1987); Agins v. Cty of Tiburon, 447 U S. 255, 260
(1980) .

7 483 U.S. 825, 834 (1987) (citing Agins v. Tiburon, 447
U.S. 255, 260 (1980)).

8 Dolan v. Gty of Tigard, 512 U S. 374 (1994) (flood
control and traffic congestion); Agins v. Tiburon, 447 US 255
(1980) (scenic zoning); Berman v. Parker, 348 U S. 26 (1954). See
generally Nollan v. California Coastal Commin, 483 U S. 825, 833-
34 (1987).

%9 See, e.9., Deltona Corp. v. United States, 657 F.2d
1184, 1192 (Ct. d. 1981), cert. denied, 455 U S 1017 (1982) ("we
take as given that the ... Arny Corps of Engineers, and the entire
body of federal navigational and environmental |aws to which they
give effect, substantially advance a legitimate and inportant
federal interests.").

All Rights Reserved Sive, Paget & Riesel 76
460 Park Avenue New York, New York 10022
Phone: 212-421-2150



"essential nexus" test. The Suprenme Court in Nollan, for exanple,
found that the stated goal of the California Coastal Comm ssion to
preserving viewsheds of the shoreline was valid and legitinmate.*
However, it found that the condition inposed by the Conm ssion --
the granting of a beachfront easenment of the Nollan's property to
provi de access between two public beaches -- bore no relationship
to this stated regulatory goal.™ Accordingly, the Court
i nvalidated the condition.

In Gty of Mnterey v. Del Mnte Dunes at Monterey, Ltd.,**
the Supreme Court upheld a $1.45 million jury award in a takings
case under the substantial advancenent inquiry. Five times De
Monte submtted its plan to the Gty to develop a parcel of
seasi de property, and each tinme the Gty rejected the proposal and
i nposed nore rigorous demands on the developer. The Court upheld
the jury's finding that the Cty's repeated rejections of the
| andowner's applications did not substantially advance a
legitimate public interest, and thus effected an unconstitutiona
taking of its property.* The Court held that there was sufficient
evidence to support the jury's determnation that, although it was
instructed that the various purposes asserted by the Gty for its
denials were legitimate public interests (including providing
public beach access and preserving endangered species' habitat),
the Gty's decision to deny Del Mnte's final devel opnent proposa
was not reasonably related to those interests.

483 U 'S. at 834-35.
®L 483 U 'S. at 836-37.
®2 526 U'S. 687 (1999).

% In so holding, the Court refused to negate the
substantial advancenent of a legitinate state interest test first
adopted in Agins v. Tiburon, 447 U S. 255 (1980). The Court
rejected the argument advanced by amici curiae to the Gty that
the test was properly considered a substantive due process test
not appropriate in the regulatory takings context.

. Id. at *30-36. In upholding the jury's findings, the
Court held that, in the "highly particularized context” of the
case at bar, whether the legitinate state interest was
substantially furthered by the chall enged governnment action was a
guestion of fact properly before the jury. Id. at *59-60.

Because that question is wusually one of mxed fact and |aw,
however, the Court declined to adopt a general rule that it is
al ways properly put to the jury. Id. at *60-62. The question
whet her the government's asserted basis for its challenged action
represented a legitinate state interest, on the other hand, was a
guestion of |aw properly renoved fromthe jury's cognizance. |d.

at 62. The broader question whether the |andowner was deni ed of
(...continued)
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In Dolan v. Gty of Tigard,* the Suprene Court anplified the
essential nexus test to require that a condition (or exaction)
i nposed upon a permt as a result of a land use approval process
must have a "rough proportionality" to the inpacts from the
proposed action.® In Dolan, approval of a store expansion was
conditioned on deeding to the Gty property for a floodway and
bi cycle path. The Court invalidated these conditions because the
record did not denonstrate that they were "rougply proportional "
to the inpacts caused by the proposed expansion.®

In Del Mnte Dunes, the Suprenme Court held that the "rough
proportionality” test does not apply generally in takings cases,
but is restricted to cases involving alleged excessive exactions.

Thus, where the issue was whether the governnent's repeated
denials of the |andowner's devel opnment applications substantially
advanced a legitimate public interest, the Ninth Court erred in
appl yi ng the "rough proportionality" test.®®

2. Depri vation of Economically Viable Use of Property

If the regulation in question does substantially advance a
legitimate state interest, the inquiry shifts to the econom c |oss
inflicted by the regulation or condition in question. This aspect
of regulatory takings frequently involves several tiers of

anal ysi s. The principal issue is whether the challenged
regul ation effectuates so-called "categorical taking,” in which
the owner is deprived of all economcally viable use of the
property. This scenario is illustrated by the Suprene Court's

decision in Lucas v. South Carolina Coastal Council.**  Lucas
invol ved a regulation, which, by the concurrence of the parties,
prevented the owner from building one house on each of two |ots,
and, consequently, stripped the property of any econom c value
The Court found that such a ~categorical taking required
conpensation wunless it fell wthin the so-called "nuisance"

(..continued)
all economcally viable use of its property was al so a question of
fact properly put to the jury. [Id. at *59.

%9 512 U. S. 374 (1994).

39 512 U. S. at 398.

397 I d

%9 1999 U S. LEXI S 3631 at *28-30.

%9 505 U. S. 1003 (1992).
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exception (discussed bel ow).*

a. The "Parcel as a Wol e"

It is well-settled that a nmere dimnution in value does not,
wi thout nore, constitute a taking.“ Thus, a factual issue that is
often a critical determnant of whether a taking has occurred is
the so-called "parcel as a whole" issue: nanely, whether the
taking inquiry is limted only to the affected property or whether
it enconpasses contiguous or other arguably related property.
This issue is particularly inportant for wetland cases, because
permt denials or conditions are frequently directed only to the
wetl and portions of properties that invariably contain uplands.
If these wetland areas can be isolated and nade the sol e subject
of the taking case, the likelihood of success is substantially
greater. Indeed, in many matters the result would be a
categorical taking; in others, the economc harm would be
materially greater, thus increasing the probability of success in
the ad hoc balancing test conducted in the absence of a
cat egorical taking. On the other hand, if upland portions of a
parcel (or contiguous areas) are included in the analysis, the
potential for proving a taking are dramatically |essened, since
there is generally an economcally viable use for those upland
ar eas.

In several cases precedi ng Lucas, the Suprene Court indicated
that taking jurisprudence would not divide a single parcel into
di screte conponents in order to ascertain whether rights in one of
t hem had been affected. Rather, the inquiry was into the parcel
as a whol e. This rule was clearly articulated in Penn Central
where the Court refused to consider the conpany's right to use of
its air rights over Gand Central Station as a separate "strand"
of a property interest in deternining whether a taking occurred.
The Court reiterated this approach in Keystone Bitum nous Coal
Ass'n v. DeBenedictis.” There, a coalition of coal conpanies had
chal l enged a Pennsylvania |law that required that 50 percent of the
coal beneath certain structures remain in the ground, to prevent
subsi dence. This wunderground coal was considered, under state

100 See also Cooley v. United States, 46 Fed. d. 538 (Fed
ad. C. 2000) (denial of permt constituted Lucas total taking due
to 98. 8% reduction in val ue).

4ot Penn Central Transportation Co. v. Gty of New York, 438
U.S. 104 (1978).

©2 438 U'S. at 130-31.
3 480 U 'S. 470 (1987).
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law, to constitute a separate support estate.® The Court held
nonet hel ess, that requiring this coal to be left in the ground
and thus destroying the value of this "support estate,” did not
effectuate a taking because it constituted less than 2 percent of
the coal conpanies' overall underground reserves. Thus, the Court
viewed the support estate as nerely one strand of the coal
conpani es' bundle of property rights, simlar to Penn Central's
air rights.

Justice Rehnquist dissented in both Penn Central and
Bitum nous Coal, arguing in each that, inter alia, the destruction
of the value of an entire estate effected an unconstitutional

t aki ng. **® These dissents appear to have garnered increased
support, as indicated by the questioning of the "parcel as a
whol e" in Lucas. There, the nmajority stated that where a

regul ati on

requires a developer to leave 90% of a rura
tract in its natural state, it is unclear
whet her we woul d anal yze the situation as one
in which the owner has been deprived of all
econom cally beneficial use of the burdened
portion of the tract, or as one in which the
owner has suffered a nere dimnution in the
val ue of the tract as a whole.*

A nunber of cases involving alleged takings arising fromthe
Corps of Engineers' denial of permts for work in wetlands have
addressed this "parcel as a whole" question. |In Deltona Corp. V.
United States,” the Corps had issued pernmits for the first two
stages of the m xed-use devel opnent of approximately 10,000 acres
of property purchased in 1964. However, it denied permts for the
|ater three stages, as its regulations became increasingly
stringent. The Court of Cdains refused to find a taking. It
reasoned that the permt denials did not destroy all comrercially

aod 480 U. S. at 500.

405 Penn Central, 438 U.S. at 149 n. 13: Keystone Bitun nous
Coal , 480 U. S. at 518-20.

408 505 U.S. at 1016 n.7. See also Dolan v. Gty of Tigard,
512 U S. 374, 384-85, 399-400. The Suprenme Court, however, has
not been fully consistent in this, and other aspects, of taking
| aw. Conpare Concrete Pipe and Products of California, Inc. v
Construction Laborers Pension Trust for Southern California, 508
US 602, 643 (1993) (supporting the "whole property” concept
articulated in Penn Central).

o 657 F.2d 1184 (A. C. 1981).
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viable use of the property, as the developer retained valuable
upl and devel opnment rights and had been able to develop |arge
portions of its property before any permt denial. In Jentgen v.
United States,* uplands adjacent to the subject wetlands were
considered in a finding of no regulatory taking.

In Forest Properties, Inc. v. United States,* the Court of
Cains held that the relevant parcel for determning whether a
taking had occurred was a 9.4 acre parcel of |ake bottom property
for which the Corps had denied the ower a dredge and fill permt,
plus 53 contiguous acres of upland that together constituted a 62
acre property subject to common ownership and a common plan for
residential developrment.*’ The Court of dains went further in
Canpitti v. United States,* and included noncontiguous property
owned by the claimant because he had treated themas a single unit

in negotiati ng their purchase and financing. In Formanek v.
United States,™ the court included 12 acres of uplands on a 112-
acre tract, but still found a taking because the governnent had

not shown a market for the upl ands.

Several cases have refused to consider the entire parcel. In
Lovel adies 1, the owner had devel oped and sold nost of a 250-acre
parcel prior to its application for a Section 404 permt for a
remai ning 11.5-acre piece. The Court of Cains considered only
the loss in economc value of this 11.5 acre parcel. Havi ng
narronwed the inquiry, the Court went on to find a 99% |oss of
value, and thus a taking.” The nost recent Lovel adies Harbor

“ 57 F.2d 1210 (O. . 1981), cert. denied, 455 U.S.
1017 (1982).

27 Envtl. L. Rep. 21454 (4. C. 1997).

40 See also Broadwater Farns Joint Venture v. United
States, 46 Env't Rep. Cas. (BNA) 1158, 1160 (Fed. Gr. 1997)
(unpubl i shed opinion) (trial court properly considered entire 27-
ot parcel in takings action arising from proposed devel opment on
12 out of 27 lots in subdivision).

“ 22 d. O. 310, 319 (1991).
“2 26 d. Q. 332, 339 (1992).
3 15 . O. 381 (1988).

e Loveladies II, 21 d. . 153 (1990), aff'd, 28 F. 3d
1171 (Fed. Gr. 1994) ("Loveladies 1V"). In Loveladies Il, the
Court of Cains considered an acre of wupland in the mdst of
wet | ands but, like the Court in Formanek v. United States, 26 d.

Ct. 332 (1992), found that a taking had occurred of that one
acre. 21 d. . at 395. The Court of dains in Loveladies |
(...continued)
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5

decision confirmed this result.* 1In Florida Rock Industries, Inc.
v. United States,* the Court of Claims limted its inquiry to the
approximately 98 acres of the entire 1560-acre property that was
the subject of the Corps permt application for |inmestone m ning,
even though the remainder of the site was eventually to be m ned.
The apparent basis for this limtation was that the Corps had
restricted the claimant from applying for a permt for this
acreage, and thus the governnent should not be allowed to expand
the inquiry to the remai nder of the property.

Followi ng a series of appeals and remands, in its nost recent
decision, the trial court in Florida Rock found that the Corps’
denial of a permt for the 98 acres was a taking, even though the
loss of economcally viable use of those 98 acres -- a 73.1%
dimnution in value -- was "severe, but not total."*" Proclaimng
the unfairness in requiring the plaintiff to now proceed to apply
for (and likely be denied) additional permts for the renaining
acres, the court asked the parties to propose a fair nethod of
resolving issues relating to the remainder of the property,
ranging from a conplete negotiated settlenment through various
means of making the result dependent on the appeal of its
judgnent.*® On reconsideration, the court entered final judgnent
as to the 98 acres to enable imediate appellate review, and
certified for imediate appeal the issue of whether the
plaintiff's claimas to the remaining acres was ripe. "

The current judicial approach appears to be ad hoc, focusing
on the particular facts and circunstances rather than establishing
a "bright-line" test.”  Thus, the courts have assessed the degree

(..continued)
al so excluded from consideration contiguous wetlands because the
cl ai mant had been denied a state permt for its devel opnent.

e Lovel adies Harbor v. United States, 28 F.3d 1171 (Fed
Cr. 1994) ("Loveladies I1V'), affirmng Loveladies II.

e 791 F.2d 893 (Fed. Gr. 1986), cert. denied, 479 U.S
1053 (1987) ("Florida Rock I"). See also 18 F.3d 1560 (Fed. Grr.
1994), cert. denied, 513 U S 1109 (1995) ("Florida Rock 111"),
revig2l d. . 161 (1990) ("Florida Rock I1").

p Fl ori da Rock Industries, Inc. v. United States, 45 Fed.
d. 21 (Fed. 0. C. 1999).

418
| d.

9 Florida Rock Industries, Inc. v. United States, 2000
US dainms LEXIS 50 (Fed. d. Q. 2000).

420 See Tabb Lakes, Inc. v. United States, 26 d. C. 1334
(...continued)
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of contiguity, dates of acquisition, the extent to which the
parcel has been treated as a single unit (by both the owner and
governnent), and the extent to which the undevel oped or protected
| ands enhance the val ue of the remaining |ands.*

b. The " Nui sance" Excepti on

If all economc value has been destroyed, a taking wll
occur unless the proposed undertaking would have constituted a
"nui sance" under conmon |aw “* This broad exception was narrowed
by the Suprene Court in Lucas, which required that the chall enged
regulation or condition reflect the Ilimtations on wuse or
devel opnent which "inhere in the title itself, in the restrictions
t hat background principles of the State's law of property and
nui sance already place wupon land ownership" at the tinme of
purchase.*® If state property and nuisance law had created an
expectation that the activity in question would be prohibited,
there woul d be no taking. *

(..continued)

(1992), aff'd, 10 F.3d 796 (Fed. Gr. 1993) (refusing to
determne as a matter of law a definition of the "whole parcel”
and engaging in a fact-based inquiry).

e Forest Properties, Inc. v. United States, 27 Envtl. L.
Rep. 21454 (Fed. A . C. 1997); Ganpitti v. United States, 22 Q.
Ct. 310, 319 (1991). See also Palm Beach Isles Assoc. v. United
States, 208 F.3d 1374 (Fed. Gr. 2000) (50.7 acres of total 331.7
acre parcel for which permt was denied was the relevant
"denom nator" because plaintiffs never intended to devel op parcel
as single unit, and because plaintiffs sold remaining 261 acres
prior to the enactnent of the CW); K & K Construction, Inc. V.
Departnment of Natural Resources, 456 Mch. 570, 575 N w2d 531
(Mch. Sup. C. 1998) (holding that the proper "denom nator
parcel " for determ ning whether a taking had occurred constituted
at least three of four parcels after considering the parcels’
contiguity, common ownership, and the owner's conprehensive plan
for devel opnent).

122 See generally Keystone Bituminous Coal Ass'n V.
DeBenedi ctis, 480 U S. 270, 489 (1987). The governnent has the
burden of proving a nuisance. Bowes v. United States, 31 Fed.

d. 37 (1994).

423

Lucas, 505 U.S. 1003, 1029 (1992).

a2 The Court also noted that certain activities were so
offensive that their wuse wuld be expected to be barred,
regardl ess of state |aw 112 S. . at 2899. Wet | and t aki ng
decisions have rejected the government's argunent that filling
which triggered the Section 404 permt requirenent necessarily
(...continued)
All Rights Reserved Sive, Paget & Riesel 83
460 Park Avenue New York, New York 10022
Phone: 212-421-2150



In Palm Beach Isles Assoc. v. United States,* the Court of
Appeal s for the Federal Grcuit found that the Corps' denial of a
permt to develop 50.7 acres of shoreline wetlands, including 49.3
acres of subnerged wetlands, denied plaintiffs of all economcally
viable use of their property and thus constituted a categorica
taking. However, because the subnmerged wetl ands were subject to a

navi gational servitude under Article |, Section 8 of the
Constitution, the court held that the governnment had a nuisance
defense to the taking. It thus vacated and renanded the case to

the trial court for a factual determnation as to whether the
government had a navigational purpose for denying the permt
application.

3. The Ad Hoc Taki ng Test

If there is no "categorical taking,” the court then nust
determ ne whether application of a regulation has "gone too far”
and constitutes a taking. There is no set fornmula for making the
determ nation; rather, each alleged taking triggers the need for a
particul ari zed, ad hoc factual inquiry. This is the bal ancing
approach exenplified by the Suprenme Court in the Penn Central
deci si on.

In making this inquiry, a court generally assesses three

types of factors. First, it ascertains the character of the
governnental regulation, primarily to determne the inportance of
the objectives. Second, it assesses the economc inpact,

general ly by conparing t he pre-taking value with the post- taklng
val ue. Third, the court wll consider the effect of the
regul ati on on t he owner's reasonabl e i nvest nment - backed
expect ati ons. These factors, and often others, are then

considered to ascertain whether, on balance, the regulation has
gone "too far."

a. The Character of the Governnental Requl ation

The Suprene Court has held that the nmere denial of a Section

(..continued)

constitutes a nuisance or simlar noxious conduct. See, e.qg.,
Lovel adies Harbor, Inc. v. United States, 21 d. . 153 (1990),
aff'd, 28 F.3d 1171 (Fed. Cr. 1994) ("Loveladies 11"); Flori da
Rock 11, 21 d. Q. 161 (1990), rev'd on other grounds, 18 F. 3d
1560 (Fed. Cr. 1994), cert. denied, 513 U S. 1104 (1995).

20 208 F.3d 1374 (Fed. G r. 2000).

42 See, e.q., Keystone  Bitum nous  Coal Ass'n V.
DeBenedi ctis, 480 U.S. 470, 497 (1987).
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404 permit does not constitute a taking.” Mreover, denial of a
wetl and permt does not generally entail the physical invasion of
land”®® or the denial of the right to exclude others™ that have
been the hallmark of recent affirmative Suprene Court findings of
a taking.®™ Consequently, the character of the government action
is not generally a major conponent of a taking case based on
denial of a wetland pernit.* Rather, the focal point is on the
second and third prongs -- whether a permt denial prevents
economcally viable use of the land at issue and, if so, whether
that result contravenes reasonabl e i nvest nent - backed expectati ons.

b. The Market and Rel ated | ssues

The  econom c i mpact criterion frequently entails a
determnation of whether a partial denial of use of property
effects a taking. The Federal Grcuit has recognized a dichotony
bet ween conpensable "partial takings" and nonconpensable "nere
di m nutions. "

"Mere dimnution' occurs when the property
owner has received the Dbenefits of a
chal l enged regulation, such that an 'average
reciprocity of advantage' results fromit. A
"partial taking' occurs when a regulation
singles out a few property owners to bear
burdens, while benefits are spread wdely
across the community. **

a2 United States v. Riverside Bayview Hones, Inc., 474 U.S.
121, 128 (1985).

e Nollan v. California Coastal Conmn, 483 U S. 825, 835
(1987); Loretto v. Telepronpter Manhattan CATV Corp., 458 U S
419, 426 (1982).

29 Dolan v. Gty of Tigard, 512 U S. 374, 393 (1994).

430

Nor woul d denial of a wetland permt generally prevent a
nui sance; if that were the case, however, no taking would occur
under Lucas. See Ceppel v. United States, 41 F.3d 627, 631 (Fed.
Gr. 1994).

s See, e.g., Loveladies Harbor I, 15 d. . 381, 391
(1988) (denial of a Section 404 permt not the equivalent of a
"physical destruction or intrusion attendant wth an act of
em nent domain.") But see Florida Rock Industries, Inc. v. United
States 21 d. O 161, 168 (1990) ("Florida Rock 111") (where
governnment forbids conduct previously allowed, there may be a
t aki ng) .

2 Creppel v. United States, 41 F.3d 627, 631 (Fed. Gr.
(...continued)
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In determ ning econom c inpacts, the conparison has generally
been of the value of the property before and after the alleged
taking.” In wetland taking cases, the proper measure of just
conpensation for a taking is the fair market value at the tine of
permt denial.® Thus, an inportant issue is the market demand for
the property in question. In Florida Rock I, the Crcuit Court
found that the market for wetlands could include buyers who m ght
not have the full know edge of wetlands regulations.*  This
finding will allow claimants to show the exi stence of a market for
specul ative buyers of property, who would tend to pay nore for
wetlands than well-infornmed buyers. The governnment's claim in
Loveladies 11 that recreational and similar uses for wetlands
were available (including use as mtigation for other wetland
devel opnents) was found lacking, as it had failed to prove a
mar ket . In Formanek v. United States,® the offer of a
conservation group to acquire the property at only a snall
percentage of its market value was insufficient to preclude the
finding of a taking. In contrast, the sale of nost of the subject
property for "mllions of dollars" in another case denonstrated
the remaining (i.e., after the alleged taking) economc viability
of the property.

In a "takings" case involving the Corps' denial of a Section
404 permt for linmerock mning, the dains Court addressed
elements relevant in deternmining the pre-takings value.®™  The

(..continued)
1994) (citations omtted) (citing Florida Rock 111, 18 F.3d 1560,
1570 (Fed. Gr. 1994), cert. denied, 513 U S 1109 (1995)).

433 See generally Keystone Bitum nous Coal Ass'n V.
DeBenedi ctis, 480 U S. 470, 479 (1987).

a2 Loveladies II, 21 d. . 153 (1990), aff'd, 28 F. 3d
1171 (Fed. Cr. 1994); Bowes v. United States, 31 Fed. d. 37,
1994 U.S. dains LEXIS 63, *18 (1994).

e 791 F.2d 893, 903 (Fed. Cir. 1986). See also Florida
Rock 111, 18 F.3d 1560, 1565 (Fed. Cr. 1994), cert. denied, 513
U S 1109.

e 21 d. . at 159.
7 26 d. C. 332, 340 (1992).
e Marks v United States, 34 Fed. d. 387, *71-72 (Fed. d.

a. 1995), aff'd n.op., 116 F.3d 1496 (Fed. Gr. 1997), cert.
deni ed, 522 U. S. 1075 (1998).

499 Gty National Bank of Manmi_ v. United States, 42 Env't
(...continued)
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Court held that if the plaintiff could denonstrate a "reasonable
probability" that he would have obtained the necessary approvals
under the County Conprehensive Plan, which was tantanmount to a
zoning schene, it would then address plaintiff's effort to
prohibit the United States from introducing evidence of state and
| ocal governnental denial of a water quality certification and
coastal zone managenent consistency determnation. ™ The result of
this notion would be to prevent the United States from show ng
that any loss in the value of plaintiff's property was due to
state rather than federal action.*"

C. | nvest nent - Backed Expectati ons and O her
| ssues

There have been fewer decisions on the issue of investnent-
backed expectations. In Deltona Corp. v. United States,* the
Court of Cdains acknow edged that enhanced Corps permtting
requi renents had frustrated the claimant, but refused to find a
taking because the property still possessed viable econom c use
In Canpitti v. United States,™ the court found there was no
reasonabl e expectation of devel oping wetlands, when the claimant
knew of the applicable restrictions and nmade a package deal to
acquire the restricted wetlands along with unrestricted upl ands. “

(..continued)
Rep. Cas. (BNA) 1153 (Fed. O. C. 1995).

0 Id. at 1159-62.

4“ Plaintiff could not, however, take advantage of this
opportunity, and the dains Court ultimately granted the
governnment's notion for sunmary judgnent. Gty National Bank of

Mam v. United States, 33 Fed. d. 759 (1995).

2 657 F.2d 1184 (Ct. d. 1981).
e 22 d. &. 310, 320-21 (1991).

. See also Good v. United States, 189 F.3d 1355 (Fed. CGr
2000) (in view of regulatory climate that existed when applicant
acquired its property, he could not have had a reasonable
expectation that he would obtain approval to fill ten acres of
wetlands in order to develop the |and; despite constructive and
actual know edge that state and/or federal regulations could
prevent devel opnent, the applicant took no steps to obtain
approval for seven years, and thus could not fairly claimsurprise
when permt application was denied); Broadwater Farns Joint
Venture v. United States, 45 Fed. d. 154 (Fed. d. C. 1999) (no
taking due in part to fact that plaintiff was sophisticated
devel oper with constructive and actual know edge of CWA wetl ands
schene prior to buying property).

(...continued)
All Rights Reserved Sive, Paget & Riesel 87
460 Park Avenue New York, New York 10022
Phone: 212-421-2150



In Robbins v. United States,* the court held that the nere
assertion of the Corps' regulatory jurisdiction over wetlands does
not constitute a taking, even if the designation of the
| andowner's property as wetland frustrates expectations under a
private sales contract. Rather, the property owner nust apply
for, and be denied, a Section 404 permt before any claim that
governnental action has deprived the | andowner of its property can
be asserted.

(..continued)

Interestingly, the South Carolina Suprenme Court recently
held, in a case virtually factually indistinguishable from Lucas,
that no taking had occurred. Despite the fact that the state's
denial of permts to bulkhead and fill two uninproved lots on
manmade canals elimnated all economcally viable use of the
property, plaintiff's prolonged neglect and failure to seek
permts in the face of ever nore stringent environmnental
regulations indicated a lack of investnent-backed expectations.
McQueen v. South Carolina Coastal GCouncil, 2000 S.C. LEXIS 88
(S.C. Sup. C. 2000).

“ 40 O. C. 381 (1998), aff'd, 1998 W 870142 (Fed. Gir.
1998).
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5. The Effect of Pre-Existing Regulations
on the Ability to Assert a Taking

The Suprenme Court recently stepped into an unsettled area of
taki ngs jurisprudence in Palazzolo v. Rhode Island, “ to hold that
a property owner who takes title to property that is already
subject to developnment restrictions, in this case wetlands
regul ations, is not precluded frombringing a takings claim The
Rhode |sland Suprene Court had ruled that because the regul ations
[imting devel opnent of the | andowner’s property (approximtely 18
acres of wetlands |located in an ocean resort town) existed before
the |andowner came to own the property, he could not pursue a
t aki ngs clai m*’

The Suprene Court disagreed, stating that the |ower court’s
holding that a successor in title is always precluded from
bringing a takings claimon the ground that he is deened to have
notice of previously-enacted regulations goes too far. In an
opi nion by Justice Kennedy, the Court stated that adopting this
position “would absolve the state of its obligation to defend any
action restricting land use, no nmatter how extrenme or
unreasonable.” In addition, such a rule would be unfair and
capricious in effect, citing by way of exanple a situation in
which a regulatory takings claim would be barred sinply because
the steps needed to ripen the claimcould not have been taken by a
previ ous | andowner . *“*

The Court further rejected the argunent that new regul ations
becone a part of the background principles of property l|law as
constraints on land use for which conpensation need not be paid.
Thus, it stated that a regulation “that otherwise would be
unconstitutional absent conpensation is not transformed into a
background principle of the state’s law by nere virtue of the
passage of title.”"™ After rejecting the |andowner’s claimthat he
was deprived of all economcally viable use of his property, the
Court remanded the case with instructions for the state court to
engage in a Penn Central analysis.*

“ 533 U.'S. 606 (2001).

“ This principle is sonmetinmes referred to as the “notice

rul e.
4a8 533 U.S. at 627.

49 Id. at 627-28.
40 Id. at 629-30.

ot Id. at 630. The Court also rejected the state court’s
determ nation that the takings claim was not ripe, finding that
(...continued)
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In a concurring opinion, Justice O Connor stated her belief
that the regulations in effect at the time a |andowner acquires
its property is a factor, but not the only one and not the
di spositive one, in assessing the |andowner’s reasonable
i nvest nent - backed expect ati ons. **

The next day, the Court vacated and remanded a decision of
the South Carolina Suprene Court that found that the owner of
coastal property was not entitled to conpensation after being
deni ed devel opnent permits by the state.”™ In a summary order
the Court stated that the state court’s decision was vacated and
remanded for further consideration in light of its decision in
Pal azzol o.

The South Carolina Suprene Court had denied the | andowner’s
takings claimin part on the basis that he *purchased beach front
property that has been the subject of at |east sone devel opnent al
regulation for over a century...H's prolonged neglect of the
property and failure to seek devel opnental permts in the face of
ever nore stringent regulations denonstrate a distinct |ack of
i nvest nent - backed expectations.”**

4. Tenpor ary Taki ngs

The Supreme Court held in Agins v. Tiburon,® that

(..continued)

the state had nmade a final determ nation that the | andowner woul d
not be able to develop his property as planned. (See section
| V.B, supra.) Al t hough a | andowner whose initial proposal is
rejected is generally required to nmake additional proposals for
| ess anbitious devel opnment, or to apply for a variance, here the
Coastal Council nmade clear in rejecting the owner’s two proposals

that it interpreted its regulations to bar any filling or
devel opnent of the wetl ands. Thus, “[flurther perm t
applications were not necessary to establish this point.” 1d. at
621.

2 ld. at 633-34. Justice Stevens filed a separate

opi nion, concurring in part, but dissenting fromthe najority on
the ultimate judgnent on the ground that the |andowner | acked
standing. Justices G nshurg and Breyer filed separate dissenting
opi ni ons.

453 McQueen V. South Carolina Departnent of Health and
Environnmental Control, 533 U S. 943 (2001).

404 McQueen v. South Carolina Coastal Council, 530 S.E.2d
628, 50 ERC 1987 (S.C. 2000).
%5477 U S. 255, 286 n.9 (1980).
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"extraordinary delay" in the admnistrative processing of a permt

could constitute a taking. In First Lutheran, the Suprenme Court
held that even a tenporary |oss of property could constitute a
taking for which just conpensation was required. Thi s concept

has, thus far, proved unavailing in the Section 404 arena. The
Court of dainms has consistently found that delays in the Corps'
permtting process do not rise to the level of unconstitutional
t aki ngs.

In 1902 Atlantic Ltd. v. United States,” the clainmant
suffered an appr oxi matel y five-year del ay in pr oj ect
i npl enentation due to illegal Corps permt denials. Nevertheless,
the Court found no taking because (a) the clainmant had no property
right to the permt during the admnistrative proceedi ngs, and (b)
there was no "extraordinary delay." A four-year delay did not
violate due process in Russo Devel opment Corp. v. Thonas.* A 16-
nonth delay in the Corps' processing of a permt application also
did not rise to the level of an "extraordinary delay" in Dufau v.
Untied States.”™ Finally, a three-year delay in the permtting
process due to the Corps' illegal assertion of jurisdiction was
not a taking because the claimant was able to sell upland lots
from conti guous upl ands during that period.**

In Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regi onal
Pl anni ng Agency, * the Court of Appeals for the Nionth Grcuit held
that a tenporary planning noratorium on devel opnent, such as those
sonetines used to suspend wetl ands devel opnent, did not constitute
a taking. The Suprenme Court affirned that decision, holding that
such noratoria do not constitute categorical takings necessarily

26 0. Q. 575 (1992).
*7 735 F. Supp. 631, 636 (D.N J. 1989).

498 22 d. . 156, 164 (1990), aff'd, 940 F.2d 677 (Fed.
Cr. 1991)(table) (citing First English Evangelical Lutheran
Church, 482 U S at 321). See also Walcek v. United States, 44
Fed. d. 462 (Fed. d. . 1999) (no tenporary taking based on
ei ght-year delay between filing of initial permt request and
Corps' issuance of partial-devel opment permt; plaintiffs' failure
to provide requisite information to Corps and decision to pursue
litigation rather than admnistrative options accounted for all
but one year of delay and one year does not neet "extraordinary
del ay standard).

e Tabb Lakes, Inc. v. United States, 26 . . 1334, 1352
(1992), aff'd sub nom Tabb Lakes, Ltd. v. United States, 10 F.3d
796 (Fed. CGr. 1993).

460 216 F.3d 764 (9th G r. 2000).
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requiring conpensation under the Fifth Arendnent, but rather that
the case-by-case analysis set forth in Penn Central is the
appropriate nethod for evaluating whether a tenporary taking
requi res conpensation.

VIil. "Swanpbuster"

The Swanpbuster Program is an optional federal wetlands
conservation program intended to discourage the conversion of
wetlands to agricultural use. Enacted as part of the Food
Security Act of 1985 ("FSA"),* Swanpbuster is admnistered by the
Department of Agriculture through the NRCS and the Agricultural
Stabilization and Conservation Service ("ASCS'). The Federal
Agricultural Inprovement and Reform Act of 1996* (the "FarmBill")
contains certain nodifications to Swanpbuster. Under Swanpbust er
(as now anended), any person who drains or fills converted
wetlands in order to produce an "agricultural comodity"* is
ineligible for price supports or paynents, |oans, crop insurance
or disaster paynents related to such production.

The Corps, NRCS, EPA and FW5 entered into a Menorandum of
Agreenent in January 1994 relating to the delineation of wetlands
on agricultural lands under Swanpbuster and Section 404."° NRCS,
whi ch was designated as | ead agency for such delineations, has its
own del i neati on manual .

The Swanpbuster usage of the term "wetlands"” is not fully
consistent with that of the CWA The FSA and the Swanpbuster

®  US _, _SCO. _, 2002 US LEXS 3028 (2002).

o2 Pub. L. No. 99-198, 99 Stat. 1504 (1985). The
Swanpbuster provisions are codified at 16 U S.C. 88 3821-3824, and
t he basic regulations can be found at 7 CF. R Part 12.

o8 Pub. L. No. 104-127, 110 Stat. 888 (1996), codified at
16 U.S.C. § 3821, et seq.

ol An "agricultural comodity" is "any crop planted, and
produced by annual tilling of the soil, including tilling by one-
trip planters or sugarcane.” 7 CF.R 8 12.2(a)(1).

aoe 16 U.S.C. § 3821. Although initially the ineligibility
applied only for the crop year in which the conversion took place,
the program was strengthened in 1990 and now applies to all
subsequent years as well. 16 U S.C. § 3821(b).

oo Menor andum of Agreenent Concerning the Delineation of
Wet| ands for Purposes of Section 404 of the Oean Water Act and
Subtitle B of the Food Security Act ("Delineation MOA").
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regulations use a physical definition of wetlands that s
consistent with that used by the Corps and EPA under the CWA *
However, under Swanpbuster a variety of areas that neet the
physical definition of wetlands are excluded from this statutory
definition of wetlands by a series of exenptions.*  Thus, an
actual wetland is not considered a wetland for purposes of
Swanpbuster if: (a) conversion to agricultural use by
"mani pul ation" (the alteration of hydrology, filling and/or
renoval of woody vegetation) was commenced prior to 1985;™ (b) it
is artificially created; (c) it is a "wet area" created by an
irrigation system or (d) if production by normal agricultural
practices is nmade possible by a natural condition such as a

dr ought . *"° These are known generally as "prior converted
croplands."* In contrast, wetlands that were manipulated for
agricultural wuse but still meet certain specific hydrol ogy

criteria remain subject to regulation under Section 404, as do
wetl ands that were nerely "cropped” under natural conditions but
not "mani pul at ed".

There is also a l|limted exenption available where the
conversion was nmade in good-faith and the person actively restores
the area within a reasonable period of the tinme of notification by
the Secretary of Agriculture (but that time cannot exceed one
year).*® In  National WIldlife Federation v. Agricultural
Stabilization and Conservation Service, the Eighth Grcuit held
that the 1990 anendnents narrowing the "good-faith" exenption
apply retroactively.

The Court of Appeals for the Seventh Grcuit recently upheld
the government's ability to regulate wholly intrastate isolated
wet | ands under the Swanpbuster program®* The case arose when the

et 16 U.S.C. 8§ 3801(a)(16); 7 CF.R § 12.2(a)(29). See
Downer v. United States, 97 F.3d 999, 1003-04 (8th CGr. 1996).

08 16 U.S.C. § 3822.

“0e See, e.g., Von Eye v. United States, 92 F.3d 681 (8th
Gr. 1996).

16 U.S.C. § 3822(b); 7 C.F.R § 12.5(b).

' 33 CF.R § 328.3(a)(iii)(8).
2 16 U.S.C. § 3822(h).
3 955 F.2d 1199 (8th Gr. 1992).

i United States v. Dierckman, 201 F.3d 915 (7th Grr.
2000) .
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governnent sued to recover farm benefits paid to the defendant
farmer from 1991 to 1993. The farmer's ineligibility for such
benefits was based on his violation of Swanpbuster by having
converted certain wetlands on his property to cropland. In turn,
def endant chal l enged the constitutionality of certain portions of
the Swanpbuster provisions of the FSA and requested that his
eligibility be reinstated. The district court granted the
government summary judgnent.® On appeal, the farmer contended
that because the wetland on his property was isolated and had no
connection to interstate comerce, the wetland could not be
regul ated under the FSA. “° The Court of Appeals affirmed the
district court's ruling, finding that while Congress may |ack the
authority to regulate a strictly intrastate wetland, the incentive
provi ded by the FSA was a valid exercise of the spending power. "’

The NRCS is principally responsible for technical issues such
as wetlands determ nations, while the ASCS establishes eligibility
for subsidies and evaluates the applicability of the exenptions
from the program In contrast to the wearlier version of
Swanpbuster, the ASCS designation of an agricultural wuse
determnation is dispositive and not subject to EPA review

Swanpbuster differs from the CM wetlands regulatory schene
in both the activities it regulates and the activities that it
exenpt s. Because Swanpbuster applies to the draining as well as
the filling of wetlands, it enconpasses activities beyond the
regulatory authority of Section 404. However, the nunerous
exenptions that narrow the definition of wetlands wunder
Swanpbuster also allow activities that are otherw se regul ated
under Section 404.

The Farm Bill contains certain additional nodifications to
Swanpbust er. For exanple, the bill expands the circunstances in
which mtigation can be enployed in support of a Section 404
permit to convert wetlands to agricultural production.*  The
definition of agriculture lands, as articulated in the MA

Del i neati on, has been broadened.*” The Farm Bill also establishes
a pilot program for wetland mtigation banking in order to allow
the USDA to assess how well banking works for agriculture. *

" 1d. at 917-21

e Id. at 921.

o Id. at 922-23. See also discussion of Corps' authority

to regul ate isolated wetl ands under the O ean Water Act, supra.

" 16 U.S.C. § 3822(f).

479

FarmBill, 8§ 325(a).
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Wet |l and designations for agricultural land will be certified by
NRCS and remain in effect until a change of use or reversal by the
Secretary of Agriculture.®

VI11. Enforcenent

The Corps and EPA possess independent enforcenent authority
under the OM They also have a variety of admnistrative and
judicial enforcenment options fromwhich to pick and choose. 1In an
effort to coordinate and achieve nore effective enforcenent, the
agencies entered an MOA on Enforcenent in January 1989, which
all ocates enforcement responsibilities.”™ In general, the Corps,

because of its greater field resources, conducts initial
investigations. |[If a case involves a permt violation, the Corps
generally retains the matter. EPA concentrates on unpermtted

di scharges, as well as problem and special cases. The declination
of one agency to enforce does not preclude the other from noving
forward. "’ Nor does the enforcement MOA give any rights or
defenses to putative defendants.®™ In a recent draft guidance,
EPA's Ofice of Enforcenment and Conpliance announced that it was
altering the enphasis of its enforcement priorities by shifting
enforcenent personnel out of <certain areas and into others,
i ncl udi ng wet | ands. **

A To Whom Does Potential Liability Run

The CWA, |ike many other environnental statutes, inposes
obligations on "persons."* The Act defines this termbroadly, to
sweep in, anong ot hers, I ndi vi dual s, vari ous busi ness

487

organi zations and governnmental entities. In addition, EPA

(..continued)
0 16 U. S.C. § 3822(k).

16 U.S.C. § 3822(a)(4).

ez Menor andum of Agreement between the Departnent of the
Army and the United States Environnmental Protection Agency
Concerni ng Federal Enforcenment for the Section 404 Program of the

Cl ean Water Act (Jan. 19, 1989) (the "Enforcenment MOA").
488 Enf orcement MOA at I1.D.
o Enf orcement MOA at V. B.

e "Draft Quidance on Enforcenent Personnel" (Apr. 20,
2000), reprinted in 21 Inside EPA Wekly Rpt. at 11 (May 5, 2000).

33 U.S.C § 1362(5).
487 | d
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regul ations include agents or enpl oyees of any "person.

Any "person" responsible for the illegal activity may be the
subject of an admnistrative or judicial enforcenent action. The
key inquiry is whether a particular person was responsible for, or
exercised control over, the illegal activities. Using this
standard, the courts have held liable I|andowners,* construction
conpani es, *° consul ting firms, ® and engineers. **

As a general matter, an owner of property on which illegal
filling took place, but who had no responsibility for this
activity, is not liable under the Act. However, Section 404
filling violations are often deemed to be "continuing" in nature.*

Relying on this concept, one court has gone so far as requiring
current owners to allow previous owners to renediate the danaged
wetl ands -- even where the restoration would |ower the economc
val ue of the property.*

B. Adm ni strati ve Enforcenent

Both EPA and the Corps are authorized to issue orders to
violators that direct the cessation of illegal activities and/or
undertaking of renedial action. EPA may issue orders relating to
non-conpliance with the CM (i.e., filling without a permt) and
violations of a state-issued permt (where the Section 404 program

® 40 C.F.R § 232.2(n).

e United States v. Lanbert, 915 F. Supp. 797, 802 (D.W Va.
1996) .

490 United States v. Board of Trustees of Florida Keys
Conmuni ty College, 531 F.Supp. 267, 274-75 (S.D. Fla. 1981).

o See United States v. Wisman, 489 F.Supp. 1331 (MD
Fla. 1980).

o2 See United States v. Van Leuzen, 816 F.Supp. 1171 (S.D
Tex. 1993).

498 See, e.g., United States v. CQunberland Farns of
Connecticut, Inc., 647 F.Supp. 1166, 1183 (D. Mass. 1986), aff'd,
826 F.2d 1151 (1st Gr. 1987), cert. denied, 484 U S. 1061 (1988);
United States v. Tull, 615 F.Supp. 610, 626 (E. D. Va. 1983),
aff'd, 769 F.2d 182 (4th Gr. 1985), rev'd on other grounds, 481
US 412 (1987); United States v. C anpitti, 669 F.Supp. 684
(D.NJ. 1987). But see the discussion of the statute of
[imtations, infra.

e United States v. Norris, 937 F.2d 286 (6th Gr. 1991).
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5

has been del egated to a state).”
respect to non-conpliance with Section 404 and permt violations.
EPA issues "adm nistrative orders” while the Corps issues "cease
and desist" orders; the substantive results are the sane.

The Corps can issue orders with

496

If the violation involves an ongoing project, the violator is
generally ordered to halt the illegal activity. The order not
only prohibits work in wetlands, but can enjoin work on the
entirety of a project, pending final resolution of the matter.*’
The initial order will frequently direct renoval of the offending
fill and restoration of the affected area to the prior status.
Removal of a limted anmount of fill may be allowed where that
woul d bring the activity within the anbit of a nationwi de permt.
The Corps sonetines allows the applicant to apply for an after-

the-fact permt, while the fill remains in place during the
pendency of pernit review™ If the after-the-fact permt is
denied, restoration of the illegally filled area may be required. **

EPA and Corps enforcenent orders are not independently
enforceable against the violator; enforcement is through a
judicial action. O course, these orders inform the recipients
that they are violating federal | aw. Mor eover, t hese
admnistrative conpliance orders are not judicially reviewable.
The courts have repeated| held that pre-enforcenent review is
unavai | abl e under the CwWA °%

33 U.S.C § 1319(a)(3).
“* 33 US.C. § 1344(s)(4).
“’ 33 CF.R § 326 3(c).
“* 33 CF.R § 326 3(e).

e Reichelte v. United States, No. 2:93 Cv. 332 (N.D. Ind.
Feb. 14, 1996).

*®  Laguna Gatuna, Inc. v. Browner, 58 F.3d 564 (10th Q.
1995), cert. denied, 516 U S. 1071 (1996); Board of Managers v.
Bornhoft, 812 F.Supp. 1012 (D.N.D. 1993), aff'd n. op., 48 F.3d
1223 (8th Gr. 1995); Southern Chio Coal Co. v. Ofice of Surface
Mning Reclamation and Enforcenent, Departnment of Interior, 20
F.3d 1418 (6th Gr. 1994), cert. denied, 513 US. 927 (1994);
Rueth v. United States EPA, 13 F.3d 227 (7th Gr. 1993); Southern
Pines Associates v. United States, 912 F.2d 713 (4th Gr. 1990);
Hof fman Group, Inc. v. EPA, 902 F.2d 567 (7th Gr. 1990); Spires
dba Rivers End Ranch v. United States Arny Corps of Engineers,
1995 U.S. Dist. LEXIS 15972 (D. Oe. 1995); MGown v. United
States, 747 F.Supp. 539 (E.D. Mb. 1990). See also Route 26 Land
Devel opnent Ass'n v. U S. Governnent, 753 F.Supp. 532 (D. Del.

1990), aff'd n.op., 961 F.2d 1568 (3d CGr. 1992) (no pre-
(...continued)
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Admini strative penalties under Section 309(g) of the CWA™
involve a two-tiered schene. EPA, as noted above, nmay inpose
penalties for unpermtted discharges, while the Corps may inpose
penalties for violations of permt conditions and adm nistrative
orders. A penalty may be assessed after issuance of a conpl aint
and proposed penalty and the opportunity for a hearing.

Class | penalties, for |ess egregious conduct, may not exceed
$10, 000 per violation, with a maxi num of $25,000. The defendant
has the right to an informal hearing.” dass Il penalties, for
nore serious conduct, nmay not exceed $10,000 for each day the
violation continues, but the ceiling is $125, 000. The def endant
has the right to a formal adjudicatory hearing before an
adm nistrative law judge,* but has no right to a jury trial.™
Wiile EPA has both Cass | and Gass Il penalty proceedings, the
Corps only has the Cass | option.

EPA has adopted an admnistrative penalty policy, which is
designed to achieve uniformty and consistency in enforcenent of
Section 404 violations.®™ The Policy provides for the
consideration of a variety of factors in determning the penalty.

Li ke Section 404(s)(4), which governs the Corps civil penalty
criteria, these factors include the nature and gravity of the
violation(s), the economc benefit to the violator, prior history
of violations, good faith efforts to conply, degree of

(..continued)

enforcenent review when plaintiff sought after-the-fact permt).
But see Leslie Salt Co. v. United States, 660 F.Supp. 183 (N.D.
Cal. 1987); Swanson v. United States, 600 F.Supp. 802 (D. Idaho
1985), aff'd, 789 F.2d 1368 (9th Gr. 1986); Bayou MNarcus
Livestock & Agriculture Co. v. US EPA 20 Envtl. L. Rep. 20445
(N. D. Fla. 1989).

. 33 U.S.C § 1319(g).

502 33 US.C 8§ 1319(g)(2)(A); the Corps regulations are in
33 CF.R § 326.6.

% 33 U.S.C § 1319(g).

o0 Sasser v. Adnministrator, United States EPA, 990 F.2d
127, 130 (4th Gr. 1993). See also United States v. Cunberland
Farnms of Connecticut, lInc., 647 F.Supp. 1166 (D. WMss. 1986),
aff'd, 826 F.2d 1151 (1st Cr. 1987).

508 Cean Water Act Section 404 Adninistrative Penalty
Actions, @idance on Calculating Settlenment Anounts (Dec. 14,
1990) .
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6

cul pability, and ability to pay.’ The EPA Policy also includes an
el aborate matrix, which indicates a level of penalty based on
"gravity-based" factors -- conpl i ance significance and
environnmental significance. This anmount can be adjusted based on
ot her factors, including those noted above.

Unli ke an adm nistrative conpliance order, penalties inposed
under the Section 309 admnistrative process are subject to
judicial review Cass | penalties are subject to judicial review
in district court, while dass Il penalties are reviewable in the
court of appeals.®™

C. G vil Judicial Enforcenent

Judi ci al enforcenent actions referred from either EPA or the
Corps may seek prelimnary or permanent injunctive relief,
including restoration.® The governnment may also seek penalties,
which may run as high as $25,000 per day per violation.* Under
the "continuing violation" concept, each day of the violation is
consi dered a separate penalty. ™

500 33 U S C § 1344(s)(4). The Fourth Gircuit has held
that reliance on the attorney's opinion that activities came under
a nationwide permt does not constitute good faith or evidence a
lack of willfulness. Sasser v. Administrator, United States EPA
990 F.2d 127, 131 (4th Gr. 1993).

7 33 U.S.C § 1319(g)(8).

o8 33 U.S.C. § 1319(b). In United States v. Banks, 873
F.Supp. 650 (S.D. Fla. 1995), aff'd, 115 F.3d 916 (11th dr.
1997), cert. denied, 522 U S. 1075 (1998), however, the district
court refused to find a violation of the CW or to require
restoration for properties the Corps had infornmed defendant were
upl ands before the advent of the 1987 WManual, even though the
properties were correctly classified as wetlands under the Manual .

508 33 US.C § 1319(d). I ndeed, the Court may have to
i npose sone penalty, as Section 309(d) provides that a violator
"shall be subject to a civil penalty....” 1d. See Atlantic States

Legal Foundation v. Tyson Foods, Inc., 897 F.2d 1128, 1142 (11th
Gr. 1990).

o0 Sasser v. Adnministrator, United States EPA, 990 F.2d
127, 129 (4th Gr. 1993). See also United States v. Cunberland
Farnms of Connecticut, Inc., 647 F.Supp. 1166 (D. WMss. 1986),
aff'd, 826 F.2d 1151 (1st Cir. 1987). Note that a $2,500 per day
penalty, argued upon in a consent decree, was not considered
excessive in United States v. Krilich, 948 F. Supp. 719, 727-28
(N.D. II'l. 1996), aff'd, 209 F.3d 968 (7th G r. 2000).
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The CWA does not specify a statute of limtations for a civil
enforcenent action. Consequently, the courts have generall
applied the five-year limtation for civil penalty actions.
H storically, EPA contended, often successfully, that the statute
of limtations commences to run only when the governnment becones
aware of the illegal filling. At least wth respect to
enforcenent actions seeking civil penalties, this position was
undercut by the decision in 3M Co. (Mnnesota Mning and Mg.) V.
Browner, °*® which held that the statute of limtations pursuant to
28 U S.C. 8§ 2462 accrues at the tinme of violation for purposes of
the Toxic Substances Control Act; in other words, there is no
general "discovery of violation" rule that triggers the statute of
[imtations.

511

In response to the 3M Co. ruling, EPA formulated a policy
stating that envi ronnent al violations would be considered

"ongoi ng" for statute of limtations purposes until corrected.
Because nost wetlands violations are not corrected until
di scovered, under the policy, the statute of limtations would

apparently never be triggered. Nonetheless, the district court in
United States v. Reaves™ adhered to the EPA policy approach,
holding that the statute of limtations in an illegal fill case
was not triggered so long as the violation was “continuing.”
The district court in United States v. Material Service Corp.," on
the other hand, followed the pre-3M Co. rule that the statute of
[imtations accrues when the governnent becones aware of the
illegal filling. Both EPA's pre- and post-3M Co. approaches were
rejected in United States v. Telluride Co."*

The district court in that case found, as did the court in 3M
Co., that the statute of limtations for a Section 404 violation

ot 28 U.S.C. 8§ 2462. See, e.qg., Chesapeake Bay Foundati on
v. Bethlehem Steel Corp., 608 F. Supp. 440 (D. md. 1985).

o See, e.qg., Public Interest Research Goup of New Jersey
v. Powell Duffryn, 913 F.2d 64, 75 (3d Cr. 1990), cert. denied,
498 U.S. 1109 (1991); United States v. Hobbs, 736 F.Supp. 1406,
1409 (E.D. Va. 1990), aff'd n.op., 947 F.2d 941 (4th Gr. 1991),
cert. denied, 504 US 940 (1992); United States v. Wndward
Properties, Inc., 821 F.Supp. 690 (N.D. Ga. 1993).

% 17 F.3d 1453, 1460-62 (D.C. Gr. 1994).

¢ 923 F.Supp. 1530 (MD. Fla. 1996).

%5 1996 U.S. Dist. LEXIS 14471 (N.D. Il1. 1996).
%° 884 F.Supp. 404 (D. Col. 1995).

All Rights Reserved Sive, Paget & Riesel 100
460 Park Avenue New York, New York 10022
Phone: 212-421-2150



accrues at the time of the violation.®  The Court of Appeals
subsequently reversed the district court's ruling in Telluride to
the extent it dismssed, along wth the governnent's clains for
civil penalties, its clains for injunctive relief, finding that
governnental clains for equitable relief are not governed by 28
US C § 2462.°" Indeed, unlike the division that exists wth
respect to the triggering of the statute of limtations in actions
seeking civil penalties, the majority of courts hold that the
five-year statute of limtations contained in 28 U S C 8§ 2462 'S
i napplicable to governnental actions for injunctive relief.

The Governnment nust prove the existence of wetlands by a
preponder ance of the evidence.*® There is a right to a jury trial
on the issue of liability, but not on the issue of relief (either
injunctive relief or penalties).™

Defenses in a judicial enforcenent are quite limted, as the
CWA is a "strict liability" statute.* Thus, intent is not
necessary to find a violation of Section 404. ' The Act itself
articulates no defenses and governnental estoppel and simlar
argunents have net little success.™ As a practical nmatter,
asserted defenses are generally insufficient to defeat an
enforcenent action but nmay be helpful in reducing or aneliorating
the relief and/or penalty inposed.

517

Even if some courts treat the application of the
"continuing" violation theory as inapplicable with respect to the
triggering of the statute of limtations in enforcenent actions,
as discussed below, it retains its viability in regard to the
cal cul ati on of penalties.

518

1998) .

519

United States v. Telluride Co., 146 F.3d 1241 (10th Gr.

See, e.qg., United States v. Hallmark Construction Co.,
14 F. Supp.2d 1065, 1077 (N.D. Il1. 1998).

520

St oeco Devel opnent, Ltd. v. Departnment of the Arny, 792
F. Supp. 339 (D.N.J. 1992).

o2 Tull v. United States, 481 U.S. 412 (1987).

522 See, e.q., United States v. Earth Sciences, Inc., 599
F.2d 368 (10th Gr. 1979).

523

United States v. Lanbert, 915 F.Supp. 797, 802 (D. W
Va. 1996); United States v. Sinclair Gl Co., 767 F.Supp. 200 (D
Mont . 1990).

o See, e.g., United States v. Boccanfuso, 882 F.2d 666 (2d
Gr. 1989).
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The courts have not hesitated to inpose tenporary restraining
orders or prelimnary injunctions to halt illegal filling.” The
judiciary has commonly required restoration of the affected
wet | ands, unless there is some persuasive reason that such relief
is infeasible. ™ In nmany cases, additional mitigation, such as
dedi cation of property, has been ordered.” As a general natter
the restoration nust bear a reasonable relationship to the degree
and ki nd of wong.

Penalties for violation of Section 404 may be severe. |In one

oz See, e.q., United States v. Smith, 149 F.3d 1172 (4th
Cr.), cert. denied, 525 US 1008 (1998); United States V.
Bayshore Associates, Inc., 934 F.2d 1391 (6th Gr. 1991); United

States v. G anpitti, 583 F.Supp. 483 (D.N.J. 1984). In United
States v. Hallmark Construction Co., 14 F. Supp.2d 1065, 1068-69
(N.D. IllI. 1998), the court reversed its holding in an earlier
decision, and held that the Corps has authority under Section 404
to bring civil actions to enforce pernmtless discharges to
wet | ands.

o2 See, e.g., United States v. Gallo dass Co., No. 01-
3350 JL (N.D. Cal. Nov. 8, 2001) (requiring restoration, together
with $95,000 fine and creation of new wetlands, in settlement of
civil action for destruction of 12.5 acres of wetlands associ at ed
with grading and deep ripping activities at vineyard); United
States v. Robinson, 570 F.Supp. 1157 (MD. Fa. 1983); United
States v. Wisnman, 489 F.Supp. 1331 (MD. Fla. 1980). See al so
“Deal Reached on Mjor Reclamation Project for Large Areas of
California Salt Ponds,” Daily Env't (BNA) at A-10 (May 30, 2002)
(describing largest wetlands restoration project in California
hi story under agreenment between Cargill Inc., state and federal
agencies and private groups to restore thousands of acres of salt
ponds ringing San Francisco Bay and Napa River; in 1978, Cargill
acquired property fromLeslie Salt Co., which had created ponds in
solar evaporative salt-producing operations (see discussion of
Leslie Salt litigation, supra)).

o2 See, e.qg., United States v. Pozsgai, 999 F.2d 719 (3d
Gr. 1993); United States v. Key Wst Towers, Inc., 720 F. Supp

963 (S.D. Fla. 1989). In United States v. Reuth Devel opnent Co.,
No. 2:96CV540-JM (N.D. Ind. Cct. 23, 1998). the court permanently
enjoined two defendants from discharging dredged or fill material

into US waters, and ordered them to pay $23,500 in civil
penalties, and to performa full restoration of the three acres of
wetl ands they had illegally filled.

528 United States v. Sexton Cove Estates, Inc., 526 F.2d
1293 (5th Or. 1976).
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case, a national devel opnment conpany was ordered to pay $170, 000
in penalties, donate 11 acres (valued at $850,000) to a |ocal park
and create and enhance 22 acres of wetlands for illegal filling
wetl ands during construction of a shopping mall.* 1n another
matter, the illegal filling of wetlands near the @ulf of Mexico
resulted in a negotiated settlenent including nearly $2,000,000 in
a civil penalty, restoration costs of over $100,000, and a
mtigation program costing approxi mately $1, 000, 000. **

The judicial penalty factors articulated in the Act are
quite simlar to those for administrative proceedings.” EPA and
the courts also utilize the agency's Penalty Policy in judicial
enf orcenent proceedi ngs. The district courts possess broad
discretion in inposing penalties,® and the courts of appeal are
| oath to "second-guess" the lower courts.* The judiciary has not
been reluctant to inpose substantial penalties where warranted by
t he circunstances. **

D. Gtizen Suits

Section 505 of the CWA authorizes citizen suits against any
person alleged to be in violation of the Act or a permt.> The
critical issue for many citizen suits under the OM is whether the

litigation can be naintained once the activity causing the illegal
529 United States v. Bridgeview Joint Venture, No. Cv. 94-
C-3184 (N.D. 1ll. Feb. 26, 1996).
5% United States v. Westinghouse Baysi de Communities, Inc.,

No. 93-10-CGv. FTM99 (MD. Fla. 1993).

. Conpare 33 U.S.C. § 1319(d) (judicial) with 33 U.S.C. 88§
1319(g) (3) and 1344(s)(4) (adm nistrative).

5% United States v. Cunberland Farms of Connecticut, lnc.,
647 F.Supp. 1166, 1183 (D. Mass. 1986), aff'd, 826 F.2d 1151 (st
Cr. 1987), cert. denied, 484 U S 1061 (1988).

5% Wi szmann v. District Engineer, 526 F.2d 1302, 1306 (5th
Gr. 1976).

o See, e.g., Tull v. United States, 481 U S 412 (1987)
($75,000 in penalties plus restoration of property or, if that
failed, $250, 000) ; United States . CQunberland Farns  of
Connecticut, Inc., 647 F.Supp. 1166, 1183 (D. Mass. 1986), aff'd,
826 F.2d 1151 (1st Gr. 1987), cert. denied, 484 U S. 1061 (1988)
($540,000 penalty, with $390,000 suspended upon adequate
restoration).

® 33 US.C § 1365(a)(1), (f).
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filling has ceased under the Suprenme Court's |andmark decision in
Graltney of Smithfield, Ltd. v. Chesapeake Bay Foundation, Inc."
The continuing violation theory would arguably satisfy the need
for an actual, ongoing violation under Gaaltney. As noted by the
district court in North Carolina WIldlife Federation v. Arny

Departnent,®™ a wetland violation is inherently continuing in
nature, as it remains capable of correction until the illegal fill
material is renoved and the affected area restored. If there is
agency-approved mtigation of the violation, however, t he

n 538

violation is no | onger "continuing.

Section 505 of the CWA authorizes a suit against EPA for the
failure to enforce the Act. As such suits seek to require EPA to
perform the discretionary action of enforcenent, rather than a
mandat ory duty, they have invariably been unsuccessful .

2 484 U 'S. 49 (1987).
" 29 Env't Rep. Cas. (BNA) 1241, 1243 (E.D.N.C. 1989).

538

Oange Environnment, 1Inc. v. County of Oange, 923
F. Supp. 529 (S.D.N Y. 1996). Another crucial threshold issue, as
in any citizen suit, is whether the organization can establish
standing to bring suit. See, e.qg., The Friends for Ferrell

Parkway, LLC v. Stasko, 282 F.3d 315 (4th G r. 2002) (holding that
plaintiff citizen group |acked standing to seek judicial review of
land purchase by US Fish and WIldlife Service intended to
protect sensitive wetlands, because group’s alleged injuries were
“conj ectural and hypothetical.”)

5% See, e.q., Preserve Endangered Areas of Cobb's History,
Inc. v. US Arny Corps of Engineers, 87 F.3d 1242 (11th Gr
1996); Harnon Cove Condom nium Ass'n, Inc. v. Marsh, 815 F.2d 949
(3d Gr. 1987). Sone plaintiffs have sought to bring citizen
suits against the Corps, although Section 505 only allows these
actions against EPA. These suits have had m xed results. Conpare
National WIldlife Federation v. Hanson, 859 F.2d 313 (4th Grr.
1988) and Environnental Defense Fund v. Tidwell, 837 F.Supp. 1344
(E.D.N.C. 1992) (citizen suit allowed against Corps and EPA) with
Cascade Conservation League v. MA. Segale, Inc., 921 F. Supp. 692
(WD. Wash. 1996) and Golden Gate Audubon Society, Inc. v. US
Arny Corps of Engineers, 700 F.Supp. 1549 (N.D. Cal. 1988)
(citizen suit against Corps dism ssed).
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E. Settl enent

Most enforcenment proceedings are settled. Al t hough the
negoti ati on of consent orders is beyond the scope of this article,
it should be noted that, in certain circunstances, the enforcing
agency mght not be able to authorize certain conduct in the
settl enent docunents. For exanple, in Oange Environnent, Inc. v.
County of Orange,*™ a violator's settlement with EPA did not
relieve that party of its obligation to obtain a Section 404
permt fromthe Corps.

F. Governnental Policy

The Corps and EPA established a joint wetland enforcenent
initiative in Decenber 1990.°* The initiative was intended to
enphasi ze the governnment's commtnment to Section 404 enforcenent,
to educate the public and regulated community, and to publicize
Section 404 enforcenent actions. The result has been a
governnental selection of certain cases to highlight its intent to
enforce Section 404.

G Cimnal Enforcenent

The government may also prosecute crimnally violations of
Section 404, and seek penalties and/or inprisonment.* The Act
provi des separate provisions for "negligent" versus "know ng"
violations.® The former enconpasses fines that range from $2, 500
to $25,000 per day for each violation and inprisonnent of up to
one year. Knowing violations entail fines ranging from $5,000 to
$50, 000 per day per violation and inprisonnment of up to three
years. Both the permssible fines and penalties increase for
mul tiples violators.

Prosecutions for violations of Section 404 have VYyielded

o0 811 F.Supp. 926 (S.D.N. Y. 1993), aff'd sub nom O ange
Environment v. Oange County Legislature, 2 F.3d 1235 (2d Cr.
1993).

L 56 Fed. Reg. 2408 (1991); 57 Fed. Reg. 6589 (1992).

o2 33 U S.C 8§ 1319(c).
o This dichotony may allow avoi dance of the controversy
over the need for the governnent to prove "intent," or nens rea,
to achieve a crimnal conviction. Conpare United States V.
Johnson & Towers, Inc., 741 F.2d 662 (3d CGr. 1984), cert. denied
sub nom Angel v. United States, 469 U S 1208 (1985) with United

States v. Geer, 850 F.2d 1447 (11th Gr. 1988).
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inposing results. For exanple, in United States v. Ellen,* the
illegal filling of wetlands resulted in a 6-nonth prison sentence
for the project manager.* The filling of approximately 14 acres
of wetlands in spite of governnental warnings and cease-and-desi st
orders yielded a three-year prison term and inposition of a fine
of over $200,000 in United States v. Pozsgai.’ The "negligent"
filling of over 85 acres of wetlands on the eastern shores of
Chesapeake Bay in Maryland, exacerbated by repeated flouting of
governnent orders, was punished by a $2 mllion penalty and 18
months probation in United States v. Jones.™ Al t hough
subsequently reversed, in United States v. Wlson, ™ a real estate
devel oper was convicted by a jury; he was sentenced to 21 nonths
in jail and fined $1 mllion. H's conpany was fined $2 mllion.
And the Court directed restoration of the illegally filled
wet | ands.

Fairly recently, the Supreme Court declined to review a
ruling by the Sixth Grcuit that, under the "open fields" doctrine
(a judicially developed exception to the search and seizure
requirenents of the Fourth Amendnent), state inspectors did not
need a search warrant to enter the site of a planned comunity
devel opnent to search for wetlands subject to CW jurisdiction.

The construction of a natural gas pipeline from the Canadi an
border of New York to Long Island in violation of Corps permt
conditions resulted in substantial penalties paid by the Iroquois
Pipeline Qperating Conpany as part of settlement of felony
charges; $18 mllion to the federal government and $4 mllion to

. 961 F.2d 462 (4th Cr.), cert. denied, 506 US. 875
(1992) .

oo The defendant Ellen was not the property owner but a
wet | and speci alist who was responsible for obtaining all requisite
permts and supervised construction.

oo 897 F.2d 524 (3d Gr.), cert. denied, 498 US. 812
(1990). See also United States v. Marathon Dev. Corp., 867 F.2d
96 (1st Cr. 1989).

" No. 90-216 (D. Mi. May 25, 1990).

“  No. AWO0390 (D. Mi. Feb. 29, 1996), rev'd, 133 F.3d 251
(4th Gr. 1997).

o4 Rapanos v. United States, 522 US. 917 (1997).
Subsequently, the district court denied the |andowner’s notion for
a new trial, and on appeal, the Sixth Grcuit affirnmed both the
denial of the notion and the |andowner’s 1995 conviction. United
States v. Rapanos, 235 F.3d 256 (6th Gr. 2000).
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the State. As part of the settlenent, four conmpany officials pled
guilty to misdeneanor violations of the CWA.*™ The district court
dism ssed the felony charges against the conpany responsible for
nmonitoring construction of the pipeline, tw officials of that
conpany and one lroquois officer, based on a procedural error by
the Corps.”™  The Court of Appeals subsequently reversed that
hol di ng and remanded the case back to the district court.”™

| X. Concl usi on

The national focus on wetlands is not likely to wane,
particularly if the econony continues to inprove and devel opnent al
pressures increase. These pressures wll heighten the tension

between environnental protection and private property interests.
Moreover, wetland regulation is likely to be a key conponent in

the CWA reauthorization. In short, the federal regulation of
wetlands wll undoubtedly continue to be a ripe arena for
[itigation.

p:\nchertok\articl es\ ALI ABA. 02. wet | ands

5% See United States v. Mango, 1997 U S. Dist. LEXI S 6145
(N.D.N.Y. 1997).

oot United States v. Mango, 997 F.Supp. 264 (N.D.N. Y. 1998).
See note 143, supra.

2 199 F.3d 85 (2d Gr. 1999).
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